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PART    IV. 

THE   EXECUTIVE  AND   PARLIAMENT. 

CHAPTER   I. 

THE    FUNCTIONS    OF   THE   CABINET. 

The  cabinet  council  (like  the  office  of  premier)  is   a  body- 
unknown  to  the  law  and  hitherto  unrecognized  by 
any  Act  of  Parliament  ^ — that  is  to  say,  it  has  no  coimcu  hlln- 
corporate  character  ;  its  decisions  as  such  have  no  j^'io^n  to  the 

^       .  .      .  '  ,  .  -        .    .  law. 

authority;  it  is  merely  a  meeting  of  ministers  to 
discuss  important  business.^  Nevertheless,  it  is  now  universally 
recognized  as  an  essential  part  of  our  national  polity.  It  is, 
in  the  words  of  Lord  Campbell,  "  in  the  practical  working  of 
the  constitution — a  separate  defined  body  in  whom,  under  the 
sovereign,  the  executive  government  of  the  country  is  vested," 
and  "without  whom  the  monarchy  could  not  now  subsist."^ 
The  leading  characteristics  of  the  cabinet  council  are  thus 
described  by  Lord  Macaulay,  whose  personal  experience  as  a 
politician  and  statesman  ^ives  peculiar  emphasis  to  his  words  : 

^  Hallam,  Const.  Hist.  v.  3,  p.  253  ;  Macaulay,  Hist,  of  Eng.  v.  i, 
p.  211  ;  ste  observations  of  C.  J.  Fox,  and  of  Mr.  Addington,  in  Pari. 
Deb.  V.  T,  pp.  508-514  ;  Hans.  D.  v.  196,  pp.  11 77,  1193. 

*  Sir  G.  C.  Lewis's  Letters,  p.  429. 

'  Campbell,  Lives  of  the  Chief  Justices^  v.  3,  pp.  187,  18S. 

VOL.  II.  B 


r.\Rr,IAMENTARY  GOVERNMENT. 


u 


The  ministry  is,  in  fact,  a  committee  of  leading  members  of 
th3  two  Houses.  ]iut  this  defmilion  is  partial  and  misleading. 
To  consider  her  Majesty's  ministers  as  a  mere  conmiittee  of 
parliament  is  to  overlook  the  important  fact  that  they  also 
represent  the  executive  power  of  the  crown  and  of  the  nation.^ 
It  is  nominated  by  the  crown,  but  it  consists  exclusively  of 
statesmen  whose  opinions  on  the  i)ressing  questions  of  the 
time  agree,  in  the  main,  with  the  opinions  of  the  majority  of 
the  House  of  Commons.  Among  the  members  of  tliis  com- 
mittee are  distributed  the  great  departments  of  the  administra- 
tion. Each  minister  conducts  the  ordinary  business  of  his 
own  office  without  reference  to  his  colleagues.  ]iUt  the  most 
imjjortant  l)usiness  of  every  office,  and  especially  such  business 
as  is  likely  to  be  the  subject  of  discussion  in  ])arliament,  is 
brought  under  the  consideration  of  the  whole  ministry  "  (or 
rather,  it  should  be  observed,  of  that  section  of  the  ministry 
which  is  known  as  the  cabinet  council).  "  In  parliament  the 
ministers  are  bound  to  act  as  one  man  on  all  questions  relating 
to  the  executive  government.  If  one  of  them  dissents  from 
the  rest  on  a  question  too  important  to  admit  of  compromise, 
it  is  his  duty  to  retire.  While  the  ministers  retain  the  con- 
fidence of  the  parliamentary  majority,  that  majority  supports 
them  against  opposition  and  rejects  every  motion  which  rellects 
on  them  or  is  likely  to  embarrass  them.  If  they  forfeit  that 
confidence ;  if  the  parliamentary  majority  is  dissatisfied  with 
the  way  in  which  patronage  is  distributed,  with  the  way  in 
which  the  prerogative  of  mercy  is  used,  with  the  conduct  of 
foreign  affairs,  with  the  conduct  of  a  war,  the  remedy  is  simple. 
It  is  not  necessary  that  the  Commons  should  take  on  them- 
selves the  business  of  administration ;  that  they  should  request 
the  crown  to  make  this  man  a  bishop  and  that  man  a  judge ; 
to  pardon  one  criminal  and  to  execute  another ;  to  negotiate 
a  treaty  on  a  particular  basis,  or  to  send  an  expedition  to  a 
particular  place.  They  have  merely  to  declare  that  they  have 
ceased  to  trust  the  ministry,  and  to  ask  for  a  ministry  which 
they  can  trust. 

"  It  is  by  means  of  ministries  thus  constituted  and  thus 
changed  that  the  English  government  has  long  been  conducted 
in  general  conformity  with  the  deliberate  sense  of  the  House 
of  Commons,  and  yet  has  been  wonderfully  free  from  the  vices 

'  See  J/a7is.  D.  v.  215,  p.  232. 
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wliich  are  characteristic  of  go\crnnicnts  administered  by  large, 
tumultuous,  and  divided  assemblies.  A  few  distinguished 
persons,  r  ,reeing  in  their  general  opinions,  are  the  confidential 
advisers  at  once  of  the  sovereign  and  of  the  estates  of  the 
realm.  In  the  closet  they  speak  with  the  authority  of  men 
who  stand  high  in  the  estimation  of  the  representatives  of  the 
people.  In  I'arliament  they  speak  with  the  authority  of  men 
versed  in  great  affairs  and  acquainted  with  all  the  secrets  of 
the  state.  Thus  the  cabinet  has  something  of  the  jjopular 
character  of  a  representative  body,  and  the  representative  body 
has  something  of  the  gravity  of  a  cabinet."  ' 

These  eloquent  paragraphs  present  an  admirnble  summary 
of  the  present  position  of  the  cabinet  council  in  the  Ih'itish 
constitution.  They  generalize  upon  a  variety  of  points  which 
must  necessarily  receive  careful  consideration  in  the  remaining 
sections  of  this  treatise.  Me.inwhile  it  should  be  distinctly 
understood  that  while  all  important  questions,  which  from  time 
to  time  may  occupy  the  attention  of  the  government,  and  all 
plans  of  action,  whether  to  be  carried  out  by  acts  of  legislation 
or  of  administration,  are  first  proposed,  considered,  and  agreed 
to  by  the  cabinet,  it  is  nevertheless  a  deliberative  a  ddii.erative 
body  only ;  and,  v/hatever  powers  may  belong  to  '"«iy- 
its  members  individually  by  virtue  of  their  respective  offices  of 
state,  it  has  no  authority  to  act  collectively,  except  through 
the  instrumentality  of  the  privy  council,  of  which,  technically 
considered,  it  must  still  be  regardi  1  as  a  committee.^ 

And  not  only  is  the  existence  of  t^^o  cabinet  council,  as  a 
governing  body,  unknown  to  the  h        at  the  very  ,  ^    ^  ,, 
names  of  the  individuals  who  m.  uprise  the  unknown  to 

same  at  any  given  period  are  never  oiucially  com-  t^*'^ '•'^^^• 
municated  to  the  public.  The  London  Gazette  announces  that 
the  queen  has  been  ])leased  to  appoint  certain  privy  councillors 
to  fill  certain  high  offices  of  state,  but  the  fact  of  their  having 
been  called  to  seats  in  the  cabinet  council  is  not  formally 
promulgated.  Until  the  principle  of  collective  ministerial 
responsibility  was  fully  established,  this  circumstance  occasioned 
frequent  impediments  in  the  exercise  of  the  inquisitorial  powers 

*  Macaulay's  Hist,  of  Eng.  v.  4,  pp.  435,  436  ;  and  see  Grey  on  Pari. 
Govt,  new  ed.  p.  23. 

*  See  Rep.  Lords  Com'',  on  Appellate  Jurisdiction,  Com.   Faf.   1872, 
V.  7>  P-  193- 
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of  parliament.  There  was  no  method  of  ascertaining  upon 
whom  to  affix  the  responsibility  of  any  obnoxious  measure, 
and  parliament  had  no  alternative  but  either  to  assume  that 
the  responsibility  rested  upon  certain  individuals  holding 
prominent  official  rank,  or  to  address  the  crown  to  be  informed 
by  whom  such  measures  had  been  advised.^  It  was  not  until 
after  the  year  iSoo  that  regular  lists  of  the  ministry  for  ;he 
time  being  began  to  be  inserted  in  the  Annual  Register.  So 
recently  as  the  middle  of  the  last  century,  Lord  Mansfield, 
when  chief  justice  of  the  Court  of  King's  Bench,  had  a  seat  in 
the  cabinet  during  more  than  one  administration,  and  the  fact 
was  not  certainly  known  to  parliament  and  to  the  country 
until  several  years  afterwards.^  But  it  is  impossible  that  such 
a  circumstance  could  now  occur,  because  of  the  publicity 
attending  all  ministerial  changes,  and  the  full  recognition  of 
the  doctrine  of  collective  ministerial  responsibility  for  every 
administrative  act. 

A  meeting  of  the  cabinet  council  is  ordinarily  held  once 
Meetings  of  ^  wcck  for  the  purpose  of  deliberating  upon  state 
cabinet.  affairs  ;  but,  when  occasion  requires,  they  assemble 

much  oftener.  It  forms  "  no  part  of  the  duty  of  government  to 
hold  meetings  of  the  cabinet  at  any  stated  times,  but  only 
according  to  the  necessities  of  the  public  service.  Any  minister 
may  summon  a  cabinet  whenever  he  pleases  and  for  any  object, 
either  connected  with  his  own  department  or  for  anything  else. 
But,  instead  of  sending  at  once,  and  ordering  a  messenger  to 
assemble  the  cabinet,  it  is  usual  to  apply  to  the  first  minister, 
who  then  naturally  orders  the  summons,  addressed  to  '  her 
Majesty's  confidential  servants,'  to  be  issued."^  During  a 
session  of  parliament,  it  is  customary  for  the  cabinet  to  be 
summoned  every  Saturday,  to  discuss  the  progress  of  legislation 
and  the  current  business  of  the  week ;  but,  should  the  public 
service  require,  it  is  also  assembled  on  other  days.'*  Upon  the 
prorogation  of  parliament,  it  has  been  usual  to  intermit  the 
meetings  of  the  cabinet  until  some  time  in  October,  or  later 
if  necessary,  so  as  to  enable  ministers  to  absent  themselves 


'  See  Com.  Jour.  v.  9,  p.  702  ;  v.  10,  pp.  298,  303. 
"^  Pari.  Dtb.  v.  6,  p.  303. 


^  H.  Reeve,  in  Ency.  Brit.  9th  ed.  v.  4,  p.  620. 
*  Lord  Aberdeen,  in  Report  of  Sebaslopol  Com*'.  Com.  Pap.   1854-5, 
V.  9,  pt.  3,  p.  294;  and  see  pt.  2,  p.  210. 
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from  town,  to  recruit  their  strength  after  the  labours  of  the 
session.^ 

Meetings  of  the  cabinet  are  usually  held  at  the  foreign 
office,  but  thi.s  is  merely  for  convenience ;  they  may  be 
assembled  at  the  private  residence  of  the  premier,'-^  or  at  any 
other  place  where  they  can  be  got  together. 

It  is  not  necessary  that  any  definite  number  of  members 
should  be  present  to  constitute  a  formal  meeting  R^.i^ti„„s  „f 
of  the  cabinet  council,  as  there  is  no  fixed  quorum."  prime  minister 
The  unavoidable  absence  of  the  prime  minister  '° '  >*^  <^*^ '"«^'- 
himself  is  no  hindrance,  providing  he  is  willing  to  allow  the 
cabinet  to  confer  together  without  him.* 

In  every  cabinet  there  are  a  select  few  who  take  intimate 
council  together,  and  on  important  points  deter-  „  j^^^^ 
mine  what  the  policy  of  the  government  shall  be  council"  in  the 
before  proposing  it  to  their  colleagues.^  In  fact,  ^^'""'-''• 
matters  are  usually  matured  and  considered  in  the  first  instance 
by  a  small  number  of  members  ;  and  many,  especially  of  those 
who  hold  offices  with  heavy  departmental  work,  are  not  at  first 
consulted  as  to  measures  about  to  be  proposed  to  the  cabinet. 
When  the  particular  question  has  been  suitably  matured,  a  full 
cabinet  council  is  convened  to  decide  upon  it." 

In  any  case  of  emergency,  requiring  immediate  action,  the 
prime  minister  would  not  scruple  to  assume  the 
responsibility  of  exercising  the  supreme  authority  SiSer  m'""^ 
which  belongs  to  his  office,  availing  himself  merely  cases  of 
of  such  advice  or  assistance  as  might  be  within  '^™^''^^"'^y' 
reach. 

The  topics  to  be  discussed  in  council  on  any  particular 
occasion  are  seldom  known  beforehand.  Ministers  are 
generally  aware  of  the  questions  under  the  consideration  of 
government,  but  it  is  not  customary  to  announce  the  subject 
for  which  a  meeting  of  the  cabinet  is  convened. 

*  Lord  Aberdeen,  in  Report  of  Sebastopol  Com".  Com.  Pap.  1854-5, 
V.  9,  pt.  2,  p.  209  ;  see  Welling.  Dcsp.  3rd  ser.  v.  2,  p.  545. 

^  Peel's  Memoirs,  v.  2,  p.  140;  Corresp.  Will. IV.  with  Earl  Grey^  v.  I, 
p.  74  ;  V.  2,  p.  226  ;  Ed.  Rev.  v.  133,  p.  335. 

'  Com.  Pap.  1854-5,  V.  9,  pt.  2,  p.  209. 

4  Corresp.  Will.  IV.  with  Earl  Grey,  v.  I,  p.  352  ;  Hans.  D.  v.  186, 
pp.  1590-1598.  *  Quar.  Rev.  v.  133,  p.  325. 

^  Welling.  Desp.  3rd  ser.  v.  4,  pp.  564,  573  ;  Ld.  Cranbourne,  sec.  for 
India;  Hans.  D.  v,  185,  p.  1348  ;  Lord  Russell,  lb.  p.  1638;  see  Mr. 
Disraeli,  lb.  v.  203,  p.  1297. 
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The  cabinet  lives  and  acts  simply  by  understanding,  without 
a  single  line  of  written  law  or  constitution  to  determine  its 
relations  to  the  monarch,  to  parliament,  or  to  the  nation,  or 
the  relations  of  its  members  to  one  another,  or  to  their  head.^ 

Its  deliberations  are  usually  confined  to  matters  of  general 
Questions  poHcy,  whether  domestic  or  foreign,  including 
befure  the  such  mcasurcs  as  it  may  be  deemed  advisable  to 
cabinet.  subniit  to  the  consideration  of  parliament  for  the 

welfare  and  social  advancement  of  the  nation.  But  there  are 
also  other  subjects  that  from  time  to  time  are  brought  before 
it.  For  example,  questions  will  continually  arise  which, 
though  not  ripe  for  immediate  settlen'  it,  nevertheless  require 
careful  preliminary  investigation.  The  details  of  such  questions 
are  first  examined,  either  by  individual  ministers  or  by  a  com- 
mittee of  the  cabinet,  and,  v/hcn  sufficiently  prepared  for  dis- 
cussion, are  then  submitted  foi  the  consideration  of  the  whole 
cabinet.'"^ 

It  has  been  customary  of  late  years,  when  any  subject  of 
Committees  of  importance  has  arisen,  upon  which  the  head  of  a 
the  cabinet.  great  department  of  state  (being  a  cabinet  minister) 
has  been  desirous  of  consulting  his  colleagues  in  the  govern- 
ment, for  a  committee  of  the  cabinet  to  be  convened  to  con- 
sider the  details  of  the  question,  previously  to  submitting  it  to 
the  cabinet  collectively.  The  mode  of  effecting  this  is  for  the 
minister  who  desires  the  advice  of  his  colleagues  to  request  the 
prime  minister  to  appoint  a  committee  to  assist  him  in  pre- 
paring the  statement  which  should  afterwards  be  made  to  the 
cabinet.  Every  year  it  is  usual  for  such  committees  to  be 
appointed  on  behalf  of  the  war  oftice,  the  admiralty,  the 
treasury,  and  other  departments  of  state. "^ 

Questions  of  general  policy  frequently  originate  with  par- 
ticular departments  of  state,  or  in  conference  between  two  or 
more  ministers  when  the  question  is  one  of  mutual  concern ; 
but  all  matters  which  are  of  more  than  departmental  importance 
should  come  before  the  cabinet,  who  are  collectively  responsible 
for  every  act  of  government.^ 

*  Mr.  Gladstone,  in  N'orth  Am.  Rev.  v.  127,  p.  206. 

'  Kep.  Com'',  on  Official  Sal.  Cotn.  R:p.  1850,  v.  15  ;  Evid.  1397,  1409; 
Mr.  (Gladstone,  Hans,  D.  v.  203,  p.  889. 

'  Rep.  Com"',  on  Education,  Com.  Pap.  1865,  v.  6 ;  Evid.  1887-1894. 

•*  Rep.  Com'',  on  Dipl.  Serv.  Coin.  Pap.  1870,  v.  7  j  Evid.  2528,  2588, 
2770. 
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All  questions  of  administration  that  involve  eitlier  new  or 
important  principles,  or  which  are  likely  to  excite  discussion 
in    parliament,    are   brought   up    for   the    judgment    of    the 
cabinet.     For   while,   in   the   government   of  the  Questions 
country,  each  minister  is  virtually  sur^'eme  in  his  i>t:t\)re  the 
own  department   up   to  a  certain  point  (subject, 
however,  to  the  const   ational  control  which  properly  belongs 
to  the  prime  minister,  and  to  that  which  is  exercised  by  the 
treasury,  in  all  cases  where  the  expenditure  of  public  money  is 
concerned),  beyond   that  he  must  either  consult   the   prime 
minister,    or   his   colleagues    in    council    beforehand.^      The 
responsibility  and  control  heretofore  exercised  by  a  particular 
minister  is  then  absorbed  by  the  cabinet,  and  each  minister 
is  bound,  in  his  own  department,  to  do  his  utmost  to  carry  out 
the  decisions  arrived  at  by  that  body.''' 

For  example,  it  is  the  usage  for  the  cabinet  to  consider 
what  number  of  men  is  required  for  the  military  and  naval 
service  of  the  year.  Their  decision  is  reported  to  the  queen, 
and  then  formally  declared  by  the  queen  in  council.  It  is 
afterwards  communicated  by  one  of  the  secretaries  of  state  to 
the  commander-in-chief  and  the  board  of  admiralty.  It  then 
becomes  the  duty  of  the  secretary  of  state  for  war  and  of  the 
first  lord  of  the  admiralty  to  prepare  estimates,  to  be  submitted 
to  parliament,  for  the  necessary  supplies  to  carry  out  the 
intentions  of  the  government.  The  manner  in  which  the  naval 
power  shall  be  distributed  is  also  a  cabinet  question.  And, 
whenever  circumstances  render  it  necessary  to  send  troops 
abroad,  the  consideration  of  the  measure  devolves,  in  the  first 
instance,  upon  the  cabinet.  The  number  of  battalions  to  be 
employed  in  the  different  colonies  is  also  a  matter  of  general 
policy,  which  is  determined  by  the  cabinet.  And  appointments 
of  officers  to  chief  commands,  whether  naval  or  military,  are 
generally  made  with  the  concurrence  of  the  cabinet.'^ 

Any  matters  of  difference  between  cabinet  ministers  and 
their  colleagues,  or  with  subordinate  members  of  the  ministry, 
in   regard   to  their  official  duties,  if  not  reconcilable  by  the 

*  Rowlands,  Etig.  Const.  436  ;  Rep.  Com'',  on  Board  of  Admiralty, 
Co))i.  Pap,  1861,  V.  5,  p.  182. 

*  Mr.  Gladstone,  Hans.  D.  v.  204,  p.  861. 

'  Com.  Pap.  1861,  V.  5,  p.  49  ;  Rep.  »jn  Military  Orfj;anization,  Coin. 
Pa^.  i860,  V.  7,  pp.  95,  63O  ;  Sir  G.  C.  Lewis,  in  Hans.  D.  v.  loy, 
p.  1281  ;  lb.  V.  190,  p.  368. 
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authority  of  the  premier^ — and  any  question  at  issue  between 
different  departments  of  state,  ought  to  be  submitted  to  the 
decision  of  the  cabinet.- 

And  here  it  may  be  remarked,  incidentally,  that  the  public 
Departmental  disclosure  of  differences  of  opinion  between  two  or 
difTerences.  morc  departments  of  government,  though  some- 
times, perhaps,  unavoidable,  has  always  a  mischievous  effect 
upon  the  public  service.  It  is  obvious  that  discussion  between 
different  departments,  upon  points  of  policy  or  practice,  must 
frequently  take  place,  and  ought  to  be  regarded  as  private  and 
confidential.  Once  a  decision  has  been  arrived  at,  the  whole 
administration  are  responsible  for  it ;  but  meanwhile  the  dis- 
closure of  any  actual  disagreement  is  unseemly,  and  is 
calculated  to  produce  most  injurious  results.^ 

The  deliberations  of  the  cabinet  upon  all  matters  which 
Its  deiibera-  engage  their  attention  are  strictly  private  and  con- 
tjons  secret.  fidcntial ;  being  kept  secret  even  from  the  other 
members  of  the  administration,  who  have  no  seat  in  the  cabinet, 
and  who  therefore  are  not  directly  responsible  for  the  conduct 
of  the  government.  Upon  their  first  introduction  into  the 
privy  council,  ministers  are  invariably  sworn  to  secrecy. 
Hence  they  are  not  at  liberty,  thenceforth,  to  divulge  con- 
versations or  proceedings  in  council — or  to  reveal  to  others 
any  confidential  communications  they  may  have  had,  either 

*  As  in  1811,  the  relative  authority  of  the  offices  of  secretary-of-war  and 
commander-in-chief,  see  Clode,  Mil.  I'orccs,  v.  2,  p.  714  ;  see  cases  in 
Rep.  Com*",  on  Board  of  Admiralty,  Com.  Fa-b.  1861,  v.  5,  p.  199;  Rep. 
of  Sebastopol  Committee,  lb.  1854-5,  v.  9,  pt.  3,  pp.  293,  360. 

2  Mr.  Gladstone,  Hatis.  D.  v.  217,  p.  1373  ;  and  see  3rd  Rep.  Civ.  Serv. 
Exp.  pp.  242,  248,  Covi.  Pap.  1873,  V.  7. 

*  Hans.  D.  v.  185,  p.  463.  See  discussion  in  1862,  respecting  differences 
between  the  treasury  and  colonial  office  in  regard  to  the  Jamaica  debt, 
//'.  V.  168,  p.  260  ;  and  see  Com.  Pap.  1862,  v.  36,  p.  817  ;  and  upon 
differences  between  these  departments  on  confederation  of  West  Indies, 
Hans.  D.  v.  206,  p.  1026  ;  between  comptroller  and  auditor-general  and 
civ.  serv.  com",  in  regard  to  appointments  in  audit  office,  Com.  Pap.  1873, 
v.  39,  p.  103.  See  also  Mr.  Disraeli's  remarks  upon  effect  of  cases  of  mis- 
understanding between  public  departments,  in  sess,  of  1862,  Hans.  D. 
v.  168,  p.  1138;  also  //;.  V.  169,  p.  1393;  as  respects  differences  between 
war  office  and  the  Indian  Government,  lb.  v.  190,  p.  175  ;  between 
the  treasury  and  the  war  office,  Jb.  v.  216,  p.  1288;  between  the 
treasury  and  home  and  foreign  offices,  the  board  of  trade,  3rd  Rep. 
Com''.  Civ.  Serv.  Exp.  Com.  I'ap.  1873,  v.  7  ;  Hans.  D.  v.  217,  p.  1358; 
between   the  treasury   and   postmaster-general,    Com.    Pap.   1876,  v.  42, 
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with  the  sovereign  or  with  a  colleague  in  office — without 
express  permission  from  the  crown.^  This  applies  equally  to 
those  who  have  ceased  to  form  part  of  an  administration,  as  to 
members  of  an  existing  government.^ 

No  secretary  or  clerk  is  permitted  to  be  present  at  meetings 
of  the  cabinet  council ;  neither  is  any  official  record  kept  of 
its  proceedings.''  The  decisions  of  the  cabinet  are  either 
embodied  in  formal  minutes,  to  be  submitted  to  the  sovereign, 
or  else  are  carried  into  effect  by  the  personal  directions  of  the 
individual  ministers,  to  whose  departments  they  may  par- 
ticularly apply. 

Mere  decisions  of  the  cabinet,  unless  followed  up  by  some 
formal  order  or  declaration  of  the  queen  in  council.  Decisions  of 
or  by  a  treasury  minute,  or   other   authoritative    '^e  cabinet, 
official  act,  are  necessnrily  of  an  ephemeral  character  ;  having  a 
present  efficacy  so  far  as  concerns  the  matter  in  hand,  but 
carrying  with  them  no  permanent  authority. 

If  any  authoritative  action  on  the  part  of  the  crown  should  be 
required,  in  order  to  give  effect  to  a  decision  of  the  },ow  carried 
cabinet,  it  would  be  the  duty  of  the  prime  minister  o"*- 
to  advise  a  meeting  of  the  privy  council  to  be  summoned, 
from  whence  orders  in  council,  proclamations,  or  other  official 
notifications  might  proceed.  All*commands  of  the  sovereign, 
whether  emanating  from  the  privy  council  or  issued  upon  the 
advice  of  a  responsible  minister,  should  be  transmitted  to  the 
officer  or  department  of  state  charged  with  giving  effect  to 
the  same  by  a  secretary  of  state,  or  other  responsible  minister.* 

Apart  from  the  adoption  of  any  formal  minutes,  the  extent 

'  WcUiitg.  Desp.  3rcl  ser.  v.  4,  p.  212  ;  Duke  of  Somerset  on  Monarchy 
and  Democracy,  p.  169  ;  Mir.  of  Pari.  1831-2,  p.  2069,  See  observations 
in  parliament  upon  a  letter  from  the  lord-lieutenant  of  Ireland  (Lord 
Anglesey)  to  the  prime  minister  (Lord  Grey),  pointing  out,  for  information 
of  the  cabinet,  views  ent'  itained  by  his  lordship  in  regard  to  Ireland  ; 
which  letter  was  read  in  the  House  of  Commons  by  Mr.  Hume  and  other 
members.  The  unauthorized  publication  of  this  letter  was  stigmatized  as 
"a  most  foul  and  scandalous  breach  of  confidence"  (/^.  1834,  pp.  I373» 
1375,  1410,  1446). 

*  lb.  1834,  p.  2645. 

'  Mr.  Gladstone,  N'orth  Atn.  Rev.  v.  127,  p.  207.  There  is  a  conven- 
tional understanding  that  no  notes  are  to  be  taken  of  what  passes  in  the 
cabinet,  or  if  taken  that  they  should  be  kept  secret  until  the  generation 
concerned  therein  shall  have  passed  away  {Qtiar.  Rev.  v.  129,  p.  330  ;  H. 
Reeve,  in  Encyc.  Brit.  9th  ed.  v.  4,  p.  620  ;  Ed.  Rev.  v.  153,  p.  390,  etc.), 

*  Hans.  D.  v.  140,  p.  1047  J  Clode,  Mil.  Fore.  v.  2,  p.  722. 
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to  which  documentary  evidence  may  exist  in  regard  to  matters, 
which  have  at  any  time  undergone  discussion  at  cabinet 
meetings,  depends  in  a  great  measure  upon  accidental  circum- 
stances. When  there  is  an  opportunity  for  frequent  personal 
intercourse  amongst  those  who  take  a  prominent  part  in  cabinet 
councils,  it  may  happen  that  little  or  nothing  is  committed  to 
Ministerial  writing  at  the  time.^  But  it  was  the  usual  practice 
memoranda.  ^yit^  gij.  Robert  Pcel  (following  the  example  of 
the  Duke  of  Wellington)  to  bring  before  his  colleagues  his 
opinions  in  regard  to  great  public  questions,  upon  which 
he  desired  to  have  a  decision  of  the  cabinet,  by  means  of 
written  memoranda.  These  papers  were  generally  "read 
by  himself  at  a  meeting  of  the  cabinet,  and  afterwards  sent  in 
circulation  amongst  the  members  of  the  government.  The 
best  opportunity  was  thus  afforded  for  a  mature  consideration 
of  statements  made,  and  of  arguments  adduced,  in  support  of 
measures  proposed  for  consideration,  and  the  most  effectual 
precaution  taken  against  misconstruction,  and  hasty,  incon- 
siderate decision."  ^  A  similar  practice  is  followed,  not  only 
by  prime  ministers,  but  by  subordinate  members  of  the  cabinet, 
who  are  desirous  of  calling  the  attention  of  their  colleagues  to 
important  matters  that  require  careful  statement  or  explana- 
tion, or  who  may  wish  to  comment  upon  the  policy  pursued 
by  a  colleague  in  affairs  appertaining  to  his  own  department.^ 
Such  papers  are  circulated  amongst  ministers  by  means  of 
"cabinet  despatch  boxes,"  to  which  every  cabinet  minister 
possesses  a  master-key.* 

As  regards  the  internal  relations  of  the  cabinet,  while  each 
Internal  minister  is  an  adviser  of  the  crown,  the  cabinet  is 

relations  of  the  a  Unity,  and  none  of  its  members  can  advise  as  an 
ca  met.  individual,    without,   or   in    opposidon   actual   or 

presumed  to,  his  colleagues.     But  the  business  of  the  state  is 
vastly  too  great  in  volume  to  allow  of  the  actual  passing  of 

*  Peel,  Memoirs,  v.  2,  p.  97. 

*  lb.  p.  99. 

'  See  frequent  memoranda  by  Duke  of  Wellington,  when  ca1)inet 
minister,  in  reference  to  policy  of  government,  Desp.  3rd  sqv.  passim  ;  lb. 
V.  2,  p.  549. 

■•  Peel,  Memoirs,  v.  2,  pp.  184,  194;  Donne,  Corresp.  Geo.  III.  v.  2.  p. 
134  ;  Haydn,  Book  of  Di^^iiities,  88  n.  Occasionally  documents  which 
are  intended  to  be  perused  by  cabinet  ministers  only  are  confidentially 
printed  at  the  foreign  office,  to  avoid  the  necessity  for  multiplying  manu- 
script copies  for  that  purpose  {Hans.  D.  v.  166,  p.  711). 
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the  whole  under  the  view  of  the  collected  ministry.  It  is, 
therefore,  a  prime  office  of  discretion  for  each  minister  to 
settle  what  are  the  departmental  acts  in  which  he  can  presume 
the  concurrence  of  his  colleagues,  and  in  what  more  delicate, 
or  weighty,  or  peculiar  cases  he  must  positively  ascertain  it.^ 

Sometimes  a  member  of  the  administration,  being  a  privy 
councillor,  but  without  a  seat  in  the  cabinet,  is  ( )ther  ministers 
called  upon  to  attend  a  meeting  of  the  cabinet,  in  invited  to 
order  that  he  may  express  his  views  upon  some  meeting  of  the 
question  which  intimately  concerns  his  own  depart-  cabinet. 
ment.  Thus,  Lord  Castlereagh,  when  chief  secretary  to  the 
lord-lieutenant  of  Ireland,  was  invited  to  confer  with  ministers 
upon  Irish  questipns,  in  September,  1800,  and  again  early  in 
the  following  year.'-^  And  when  points  of  law  are  likely  to 
arise  the  law  officers  are  usually  invited  to  attend  at  the 
deliberations  of  the  cabinet.'^  If  the  occasion  be  one  of 
peculiar  gravity  and  importance,  a  summons  should  be  issued 
by  the  proper  officer  directing  certain  persons  to  attend  a 
committee  of  the  privy  council,  for  certain  specified  purposes; 
which  committee  should  consist  of  the  cabinet  ministers  and 
the  other  privy  councillors  whose  attendance  is  required.  The 
report  of  this  committee  should  be  made  to  the  sovereign  in 
council.  But,  when  a  mere  informal  interview  is  sought  by 
cabinet  ministers  with  a  colleague  in  office,  he  would  simply 
be  asked  to  be  present  at  a  sitting  of  the  cabinet/  In  1848, 
when  Chartist  riots  were  apprehended  in  London,  the  Duke 
of  Wellington  (then  commander-in-chief)  was  summoned  by 
Lord  John  Russell  to  attend  a  cabinet  council  upon  this 
emergency.® 

The  position  of  t^  e  prime  minister  towards  the  cabinet  is 
peculiar.     Although  he  is  the  head  of  the  adminis-  ^he  prime 
tration,   and   necessarily  its    most   important  and  minister  in  the 
influential  member,  yet  he  meets  all  his  colleagues  •^^^'"'''• 
in  council  upon  a  footing  of  perfect  equality.     At  meetings  of 
the  cabinet,  the  only  one  who  has  precedence  over  h.s  fellows 
is,  in  fact,  the  president  of  the  council.     But,  inasmuch  as  the 

*  Mr.  Gladstone  in  North  Am.  Rev.  v.  127,  p.  207. 

'^  Ed.  Rev.  V.   103,  p.  350  J   see  also  Rep,  Com"',  on  Education,  Com. 
Pap.  1865,  V.  6  ;  Evid.  2395. 

'   Weliitigton  Dcsp.  3rd  ser.  v.  5,  p.  550  ;  Hans.  D.  v.  21 1,  p.  261. 
^  Corresp.  Will.  IV.  with  Earl  Grey,  v.  I.  p.  399, 

*  Earl  RttsselPs  Recollections^  p.  253. 
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entire  responsibility  for  the  government  devolves  on  the  first 
minister  of  the  crown,  he  naturally  must  possess  a  degree  of 
weight  and  authority  in  council  which  is  not  shared  by  any 
oiher  member.  Ordmarily  questions  may  be  put  to  the  vote, 
and  decided  by  a  majority  adverse  to  the  opinion  of  the  prime 
minister.^  But,  if  he  chooses,  he  may  insist  upon  the  cabinet 
deciding  in  any  matter  in  accordance  with  his  own  particular 
views ;  otherwise  he  has  the  power,  by  his  own  resignation  of 
office,  to  dissolve  the  ministry.^  Differences  of  opinion  will 
naturally  and  unavoidably  occur  between  cabinet  ministers, 
but  the  vote  once  taken,  and  the  question  decided,  every 
member  of  the  cabinet  becomes  equally  responsible  for  the 
decision,  and  is  equally  bound  to  support  and  defend  it.  In 
case  of  irreconcilable  differences  with  any  of  his  colleagues, 
the  premier  may  require  their  resignation  or  a  dissolution  of  the 
cabinet.  But  it  is  not  usual  for  the  prime  minister  to  proceed 
to  extremity  with  the  cabinet,  until  he  is  convinced  that  there 
is  no  other  alternative  between  enforcing  the  adoption  of  his 
own  views  and  his  retirement  from  office.  For  "  a  compromise 
is  the  natural  result  of  all  differences  between  men  in  official 
stations  under  a  constitutional  government ;  it  is  so  even  where 
they  are  not  coequal  in  authority."  ^ 

We  have  next  to  consider  of  personal  communications  be- 
^  tween    the    sovereign   and   the   members   of   his 

tion:;  between  cabmct  council.  And,  in  View  ot  the  constitutional 
relationship  which  subsists  between  the  king  and 
his  ministers,  it  will  be  appropriate  to  notice, 
beforehand,  the  position  of  pohtical  neutrality  which  is  occu- 
pied by  the  sovereign  in  his  intercourse  with  all  other  persons, 
including  those  who  have  the  privilege  of  access  to  the  royal 
presence,  and  who  may  desire  to  avail  themselves  of  such  an 
opportunity  to  express  to  him  their  own  convictions  upon 
questions  of  public  concern. 

The  official  channel  of  intercourse  between  the  sovereign 
and  the  cabinet  council  was  formerly  a  secretary  of  state,*  but 

*  Corresp,  Will.  IV.  with  Earl  Grey,  v.  i,  pp.  431,  433  ;  Buhver's  Lije 
of  Palmcrston,  v.  I,  pp.  232-235,  240;  Lord  Broughton's  Recollections  in 
Ed.  Rev.  133,  p.  335  ;  Martin,  Pr.  Consort,  v.  4,  pp.  458,  484,  486. 

"^  See  Rep.  on  IBoard  of  Admiralty,  Com.  Pap.  1861,  v.  5,  p.  182  ;  Rep. 
on  Mil.  Organization,  lb.  i860,  v.  7,  p.  511. 

'  Rep.  on  Military  Organization,  Com.  Pap.  i860,  v.  7,  p.  557. 

*  See  Ed,  Rev,  v.  125,  p.  546. 
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is  now  invariably  the  prime  minister.  It  devolves  upon  this 
functionary  to  convey  to  the  sovereign  for  his  approbation  all 
the  important  conclusions  of  the  cabinet ;  and  to  him  the 
sovereign  makes  known  his  decisions  thereon.  The  prime 
minister  is  bound,  in  his  reports  and  audiences  with  the 
sovereign,  not  to  counterwork  the  cabinet ;  not  to  divide  it ; 
not  to  undermine  the  position  of  any  of  hisi  colleagues  in  the 
royal  favour.  If  he  departs  in  any  degree  f  m  strict  adherence 
to  these  rules,  and  uses  his  great  opportunities  to  increase  his 
own  influence,  or  pursue  aims  not  shared  by  his  colleagues, 
then,  unless  he  is  prepared  to  advise  their  dismissal,  he  com- 
mits a  treacherous  and  base  act.  He  must  be  loyal  both  to 
his  sovereign  and  to  his  colleagues,  as  well  as  to  parliament.^ 
Communications  on  affairs  of  state  are  constantly  passing 
between  the  sovereign  and  the  prime  minister.  And  any  com- 
plaint which  the  sovereign  may  have  to  make  of  the  conduct 
of  a  particular  minister  should  be  conveyed  through  the  prime 
minister.^  The  privilege  of  access  to  the  sovereign  j^- ,^^  ^j- 
is  accorded  to  every  political  head  of  an  admini-  access  to  the 
strative  office,  who  is  at  liberty  to  address  the  '^''^'*^''^'S"- 
crown  directly  upon  political  questions  ;  especially  in  regard 
to  matters  appertaining  to  his  own  department.  But  all 
important  correspondence  between  the  sovereign  and  a  subor- 
dinate minister  should  be  submitted  to  the  premier;  if  not 
beforehand,  at  any  rate  immediately  after  it  has  taken  place.*^ 

Until  ministers  have  come  to  an  understanding  as  to  the 
advice  they  will  tender  to  their  sovereign,  upon  any  particular 
subject,  it  would  be  premature  for  them  to  communicate  with 
the  crown  thereon.     The  premier  himself  is  under  no  obliga- 
tion, either  of  duty  or  of  courtesy,  to  confer  with  the  sovereign 
upon  any  matter  which  is  still  under  the  consideration  ot  the 
cabinet.     But  so  soon  as  any  principles  are  settled,  Decisions  of 
or  any  project,  or  line  of  policy,  has  been  agreed  taWnettobe 
to,  with  a  view  either  to  legislative  or  administrative  the  Toyai 
action,  it  becomes  the  duty  of  the  premier,  as  the  ^^pp^ovai. 

*  Mr.  Gladstone  in  North  Am.  Rev.  v.  127,  p.  208  ;  also  in  his  Glean' 
ings  V.  I,  p.  243. 

*  Case  of  Mr.  Canning,  in  1834  ;  Wellington  Desp.  3rd  ser.  v.  2,  pp. 
251,  261,  262. 

^  lb.  V.  I,  pp.  150,  274  ;  V.  2,  pp.  345,  346  ;  Mr.  Gladstone,  Ch.  Quar. 
Kev.  V.  3,  p.  481  ;  Corresp.  Will.  IV.  until  Karl  Grey,  v.  I,  pp.  46,  76, 
79,  80,  83,  ii6,  354;  Bulwer's  Falmerston^  v.  2,  p.  415. 
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minister  in  whom  the  crown  has  placed  its  constitutional  con- 
fidence, to  take  the  royal  pleasure  thereupon ;  and  to  afford 
his  sovereign  an  opportunity  for  the  exercise  of  "  that  consti- 
tutional criticism  in  all  departments  of  the  state,"  which  is  the 
right  and  duty  of  the  crown,  and  which  in  its  operation  is  con- 
fessedly "  most  salutary  and  efficacious."  ^ 

It  may  seem  difficult  to  determine,  in  every  instance,  pre- 
whnt  matters  ciscly  what  mattcrs  ought  to  receive  the  assent  of 
require  he        t^^  crown  bcforchand,  and  what  may  be  properly 

previous  y  a        i  ^ 

sanction  of  the  Undertaken  at  the  discretion  and  upon  the  respon- 
crown.  sil)ility  of  the  several  heads  of  executive  depart- 

ments. But  this  much,  at  any  rate,  is  clear,  that  no  important 
acts  of  government,  which  would  commit  the  crown  to  a  def - 
nite  action,  or  line  of  policy,  which  had  not  already  received 
the  royal  approbation,  should  be  undertaken  without  the 
previous  sanction  of  the  sovereign.  This  rule  is  not  meant  to 
apply  to  the  ordinary  course  of  official  communications,  but  to 
such  only  as,  to  any  extent,  may  initiate  a  new  line  of  policy, 
or  upon  which  it  might  be  conceived  that  a  doubt  would  arise 
as  to  the  sentiments  that  would  be  entertained  by  the  sovereign, 
either  in  regard  to  the  act  itself,  the  method  of  its  performance, 
or  the  language  employed  in  relation  thereto.^  On  the  other 
hand,  it  is  not  necessary  to  consult  the  crown  upon  ordinary 
matters  of  official  routine,  or  upon  minor  points  of  administra- 
tion, which  are  suitable  to  be  transacted  by  the  direct  authority 
of  the  head  of  the  particular  department  of  state  responsible 
for  the  same."'' 

Any  minutes  that  may  be  agreed  upon  by  the  cabinet,  and 
Cabinet  whicli  are  intended  to  be  communicated  to  the 

minutes  sent  to  sovcrcign,  should  be  conveyed  through  the  premier, 
the  sovereign,  gij-j^gj.  ^y  j^j-^gj.  ^^  g^^  r^^  audicncc,  to  bc  re- 
quested  for   the   purpose.     Such   minutes   should    invariably 

*  Mr,  Disraeli,  /fans.  D.  v.  i88,  p.  1113  ;  and  see  his  speech  on  the 
queen's  duties,  at  Hughenden,  on  Sept.  26,  1871 ;  see  also  Martin,  Pr. 
Consort^  v.  2,  p.  308.  But  see  lb.  v.  4,  p.  146,  where  it  is  stated  that  the 
principles  of  an  inmortant  public  measure  were  discussed  personally  by  the 
premier  (Ld.  Falmerston)  with  the  queen  and  prince  consort  for  weeks  before 
any  distinct  recommendation  thereon  was  submitted  for  her  Majesty's 
approval. 

'  May,  Const.  Hist.,  v.  i.  p.  132  ;  and  see  Corresp.  of  William  IV.  loith 
Earl  Grey,  v.  2,  pp.  355,  364,  373,  376,  457-459- 

^  May,  Const.  Hist,  v.  I,  p.  135. 
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record  tlie  names  of  the  ministers  present  when  they  were 
adopted.^ 

The  condusions  of  the  cabinet  in  less  important  matters  are 
usually  made  known  to  the  sovereign  by  letter  from  conclusions  of 
the  prime  minister.'^  If  any  ministers  present  at  a  ^^c-  cabinet, 
cabinet  council  dissent  from  a  minute  which  has  been  agreed 
to  by  a  majority  of  the  ministers  present,  the  names  of  the 
dissentients,  and  the  extent  of  their  opposition,  should  be 
communicated  to  the  king;'  Sometimes  the  substance  of  the 
deliberations  of  the  cabinet,  upon  a  particular  question,  is 
ex[)lained  to  the  king  by  the  premier  at  a  personal  interview, 
when,  if  the  matter  be  of  sufficient  gravity  and  importance, 
written  minutes  ivould  be  prepared  of  the  conversation  between 
the  sovereign  and  his  chief  minister,  in  order  to  prevent  mis- 
apprehension in  c  iimunicating  the  same  to  other  members  of 
the  cabinet* 

In  all  his  communications  with  the  sovereign,   the  prime 
minister  is  bound  to    afford  the  most  frank  and 

^,,^i;^:4.    '—r  i'  •  J   i  1     Decision  of  the 

explicit  information  in  regard  to  measures  agreed  crown  upon 
upon  by  the  cabinet,  and  submitted  for  the  royal  •'^^bi'-'"  "f 

,•(••.  •  -  ..  i,"^  mniisters. 

sanction,  for  it  is  a  maxim  of  constitutional  law, 
that  "  the  king  is  not  to  be  deceived  as  to  the  character  of  the 
act  which  he  performs."  °  And  "it  is  not  merely  the  right, 
but  the  duty,  of  the  sovereign,  to  exercise  his  judgment  on  tlie 
advice  which  his  ministers  may  tender  to  him."  "  If  the 
sovereign  should  persist  in  rejecting  their  advice  upon  any  par- 
ticular measure,  they  "  have  then  to  choose  whether  they  will 
abandon  that  measure,  or  tender  their  resignation." ''  U])on 
points  not  affecting  the  great  interests  of  the  country,  it  is 
understood  that  ministers  may  yield  to  the  opinion  of  the 
sovereign.^     But  in  any  circumstances,  a  minister  "  is  bound 

'  Russell,  Corresp.  Fox,  v.  l,  p.  351  ;  Colchester  Diary,  v.  2,  p.  108  ; 
Corresp.  IVill.  IV.  with  Earl  Grey,  v.  I,  pp.  2,  18,  38,  225  ;  v.  2,  p.  336. 

'  Jb.  V.  I,  p.  34,  44. 
lb.  pp.  431,  433  ;  V.  2,  pp.  70,  395  ;  and  see  Walpole's  Percezml,  v.  2, 
P-  231.  *  Corresp.  H'i/l.  IV.  loith  Earl  Grey,  v.  2,  pp.  68-So. 

*  Broom's  Legal  Maxims,  pp.  55,  58  ;  Ld.  Cairns,  Hans.  D.  v.  208, 
P-  523. 

"  Grey,  Pari.  Govt,  new  ed.  p.  80  ;  Martin,  Pr.  Consort,  v.  2,  p.  308. 

'  Ld,  Grenville,  Pari.  Deb.  (1807)  v.  9,  p.  239. 

"  Palmerston,  in  Bul7ae^''s  Life,  v.  i,  p.  76  ;  Martin,  Pr.  Consort,  v.  4, 
pp.  458,  484,  486;  Ld.  Broughton's  Recollections,  Ed.  Rev.  v.  133,  pp. 
31^-324- 
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either  to  obey  the  [direction]  of  the  crown,  or  to  leave  to  the 
crown  that  full  liberty  which  the  crown  must  possess,  of  no 
longer  continuing  that  minister  in  office,"  ^  thereby  affording 
to  the  sovereign  "  an  opportunity  of  ascertaining  whether  he 
can  find  other  servants  who  will  enter  more  readily  into  his 
views."  "  Should  he  fail  in  his  search,  then  comes  into  opera- 
tion one  of  those  salutary  checks  which  the  practice  of  the 
constitution  has  imposed  '  *^he  royal  prerogative,  and  he 
must  necessarily  abandon  >  aq  of  conduct  which  he  cannot 
find  men  of  character  and  ability  willing  to  pursue."  ^ 

In  order  to  supply  the  crown  with  adequate  means  for 
Official  papers  ^xcrcising  an  independent  judgment  upon  all  affairs 
to  be  sent  to  of  statc,  provision  has  been  made,  by  constitutional 
t  e  sovereign,  pj-^^tice,  for  the  Fcgular  transmission  to  the  sovereign 
— ordinarily  through  the  prime  minister,  or  else  through 
regular  official  channels — of  every  despatch,  report  or  other 
paper,  which  it  is  material  should  be  perused  by  the  sovereign, 
or  which  may  be  of  use  to  enable  him  to  decide  upon  the 
merits  of  any  measure  submitted  to  him  by  ministers." 

All  despatches  received  by  a  secretary  of  state,  after  perusal 
by  the  proper  officer — and,  in  important  cases,  all 
drafts  of  answers  thereto — are  required  to  be 
forwarded,  by  the  senior  clerk  of  the  particular  department, 
first  to  the  prime  minister,  then  to  the  queen  (for  the  royal 
sanction,  previous  to  their  being  despatched,  in  the  case  of 
important  drafts),  and  afterwards  to  the  other  cabinet  ministers.* 
Especially  in  regard  to  the  foreign  relations  of  the  empire, 
involving  as  they  sometimes  do  vital  questions  of  peace  or  war, 
and  the  maintenance,  at  all  times,  of  a  frank  and  dignified 
courtesy  towards  other  sovereigns  and  their  governments,  it 
has  always  been  a  prominent  function  of  the  British  crown  to 
watch  closely  and  continuously  the  state  of  our  foreign 
relations,  and  to  keep  itself  fully  advised  of  the  policy  of  the 
government  in  such  matters,  in  every  essential  detail.^  Con- 
stitutional practice  accordingly  requires  that  no  political 
instruction  should  be  sent  to  any  British  minister  abroad,  and 

*  Ld.  J.  Russell,  Hans.  D.  v.  U9,  p,  90. 

^  V>\x\viex^^  Life  of  Falmerston,w.  I,  p.  76. 

^  Corresp.  Will.  IV.  with  Earl  Grey,  v.  i,  pp.  43,  114. 

*  See  Rep.  Com",  on  Diplomatic  Service,  pp.  74-76;  Cam.  Pap.  1861, 
V.  6. 

*  Martin,  Pr.  Consort,  v.  2,  p,  300. 


Despatches. 


THE    FUNCTIONS    OF   THE    CABINET. 


17 


Lve  to  the 
ess,  of  no 
^  affording 
whether  he 
ly  into  his 
nto  opera- 
:ice  of  the 
e,  and  he 

he  cannot 
'  2 

means  for 
on  all  affairs 
institutional 
he  sovereign 
Ise  through 
ort  or  other 
le  sovereign, 
ie  upon  the 

ers." 

after  perusal 
ant  cases,  all 
uired   to  be 
department, 
•or  the  royal 
the  case  of 
et  ministers.* 
the  empire, 
>eace  or  war, 
^nd  dignified 
ernments,  it 
sh  crown  to 
our   foreign 
olicy  of  the 
Retail'     Con- 
no    political 
abroad,  and 


Lw.  FaJ>.  1861, 


no  official  note  be  addressed  to  any  foreign  diplomatic  agent, 
without  the  draft  being  tirst  submitted  to  the  prime  minister, 
in  order  that  he  may  take  the  pleasure  of  the  crown  upon  it. 
And,  if  either  the  sovereign  or  the  prime  minister  suggest 
alterations,  they  are  either  adopted,  or  the  despatch  is  with- 
held.^ 

It  is  the  duty  of  the  prime  minister  to  forward  to  the 
sovereign,  daily,  during  the  sittings  of  parliament,  an  account 
of  debates  therein.  If  the  premier  is  a  peer,  the  leader  of 
the  House  of  Commons  writes  the  account  of  debates  in  that 
House.^ 

The  prime  minister,  being  the  recognized  medium  of  com- 
munication between  the  sovereign  and  the  heads  Prime  miniver, 
of  the  various  administrative  departments,  and  the  ^y^'''^  consent  of 
minister  directly  accountable  to  the  crown  for  the  conuo°r"ii 
government  of  the  empire,  must    necessarily  be  ^u'^  .iffairs. 
cognizant  himself  of  all  important  correspondence,  which  is 
received  at  or  emanates  from  any  of  these  departments.     It  is 
therefore  required   that  all  such  papers  should  be   regularly 
forwarded  in  the  first  place  to  the  prime  minister,  then  to  the 
(jueen,  and  afterwards  circulated  amongst  the  other  members 
of  the  cabinet.     By  this  regulation,  the  premier  is  enabled  to 
exercise  the  controlling  influence  which  properly  belongs  to 
his  office,  over  the  proceedings  of  every  department  of  state.'* 
If  any  question  should  arise  in  the  mind  of  the  sovereign,  in 
respect  to  any  matter  contained  in  the  official  papers  forwarded 
for  her  examination  and  approval,  she  would  communicate 
thereupon  with  the  prime  minister,  who  is  especially  responsible 
for  all  ministerial  proceedings  and  who  is  the  agent  of  the 
crown  to  correct  or  control  all  other  ministers.*    Should  it  be 
necessary  for  the  sovereign  to  interpose,  for  such  a  purpose, 
she  would   always   act   upon  the  constitutional  advice   and 
responsibility  of  the  first  minister.     In  this  manner  the  whole 
administration   is   brought    into    due    subordination    to    the 
supreme  head. 

*  Ld.  Palmerston,  //ans.  D.  v,  119,  pp,  105,  no. 

2  Colchester  Diary,  v.   2,  p.  120;  Le  Marchant,  Life  of  Earl  Spencer, 
pp.  388,  464,  471  ;  Mr.  Gladstone,  Hans.  D.  v.  246,  p.  271. 
^  Sir  R.  Peel,  in  Rep.  on  Official  Salaries,  Evid.  326  ;  Com.  Pap.  1850, 

N.    15. 

"  Lord  J.  Russell,  m  Hans.  D.  v.  119,  pp.  91,  99. 
VOL.   II.  C 
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Royal  instruc- 
tions given  to 
the  foreign 
secretary. 


Wlicn  Lord  Palmcrston  hcM  office  as  secretary  of  state  for 
i,ord  Palmer-  foreign  affairs  liis  notion  was  that  a  foreign  minister, 
while  strictly  adhering  to  the  policy  of  the  cabinet, 
ought  to  be  at  liberty  to  give  effect  to  the  same 
upon  his  own  resi)onsibility,  and  without  being 
obliged  to  submit  all  his  despatches  to  the  criticism  of  his 
colleagues  and  to  the  inspection  of  the  sovereign.  But  this 
opinion  was  repeatedly  rebuked  by  the  queen  and  warmly 
resented  by  the  premier.  At  length,  in  August,  1850,  it  was 
agreed  upon  by  her  Majesty  and  the  prime  minister  that  more 
detailed  instructions  should  be  conveyed  to  Lord  Palmerston 
in  regard  to  the  manner  in  which  he  should  communicate 
with  the  crown  upon  matters  appertaining  to  his  own  depart- 
ment. These  instructions  were  communicated  by  Lord  John 
Russell  to  Lord  Palmerston  in  the  following  terms  : — 

"  The  queen  requires,  first,  that  Lord  Palmerston  will  dis- 
tinctly state  what  he  proposes  in  a  given  case,  in 
order  that  the  queen  may  know  as  distinctly  to 
what  she  is  giving  her  royal  sanction.  Secondly, 
having  once  given  her  sanction  to  a  measure,  that 
it  be  not  arbitrarily  altered  or  modified  by  the  minister.  Such 
an  act  she  must  consider  as  faihng  in  sincerity  towards  the 
crown,  and  justly  to  be  visited  by  the  exercise  of  her  constitu- 
tional right  of  dismissing  that  minister.  She  expects  to  be 
kept  inf-^rmed  of  what  passes  between  him  and  the  foreign 
ministers  before  important  decisions  are  taken,  based  upon 
that  intercourse ;  to  receive  the  foreign  despatches  in  good 
time ;  and  to  have  the  drafts  for  her  approval  sent  to  her  in 
sufficient  time  to  make  herself  acquainted  with  their  contents 
before  they  must  be  sent  off.  The  queen  thinks  it  best  that 
Lord  John  Russell  should  show  this  letter  to  Lord  Palmerston." 
Upon  the  receipt  of  this  memorandum,  Lord  Palmerston 
wrote  to  the  premier,  stating  that  he  had  taken  a  copy  of  it, 
and  ''that  he  would  punctually  obey  the  directions  contained 
in  it."  ^  Nevertheless,  in  a  few  weeks  after  the  issue  of  this 
memorandum,  Lord  Palmerston  again  violated  the  principle 
laid  down  therein.  In  a  formal  note  to  the  Austrian  charge 
d'affaires  he  inserted  a  paragraph  which  was  regarded  by  the 
head  of  the  ministry,  and  by  the  queen,  as  "derogatory  to 
the  honour  of  England,  as  well  as  discourteous  to  Austria." 
'  Martin,  Pr.  Consort^  v.  2,  pp.  302-310     Hans,  D.  v.  119,  p.  90. 
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The  draft  of  this  note  was  sii])niitte(l  to  Lord  John  Russell 
and  to  her  Majesty,  but  not  until  the  note  itself  had  been 
sent  to  the  Austrian  minister.  Whereupon  the  prime  minister 
advised  the  (jueen  to  insist  on  its  being  recalled,  and  a  fresh 
note,  without  the  objectionable  paragraph,  substituted  for  it. 
At  first  Lord  Palmerston  refused  to  comply  with  this  order, 
and  threatened  to  resign  ;  but  Lord  John  Russell  was  firm, 
and  finally  Lord  Pnlmerston  di  1  as  he  was  directed.^  He 
afterwards  gave  offence  by  his  unguarded  conduct  in  receiving 
certain  addresses  from  the  admirers  of  Kossuth,  upon  the 
occasion  of  his  visit  to  England,  in  October,  1851;'-  and 
finally,  by  his  conduct  in  reference  to  events  in  Paris  in  the 
following  December,  left  no  alternative  to  the  (jueen  and  the 
prime  minister  but  to  dismiss  him  from  office. 

Since  the  occurrence  of  this  case,  the  constitutional  doctrine 
involved  in  it  has  been  so  well  understood,  that  when  the 
relative  positions  of  Lords  Russell  and  Palmerston  were  re- 
versed, and  the  former  held  the  seals  of  the  foreign  office 
under  the  premiershii)  of  the  latter,  from  .1859  to  1865,  Lord 
Russell  afterwards  testified  that,  "according  to  the  uniform 
practice  of  the  foreign  office,  the  despatches  which  I  wrote 
were  submitted  to  him  as  prime  minister ;  frequently  he  would 
write  the  whole  despatch  over  again,  and  I  was  always  ready  to 
accept  his  draft."  ^  By  established  practice,  it  is  now  custom- 
ary for  the  draft  of  despatches  to  be  agreed  upon  between  the 
j^rime  minister  and  the  foreign  secretary  before  they  are  sub- 
mitted for  the  approval  of  the  sovereign/ 

During  the  political  existence  of  a  ministry,  questions  will 
frequently  arise  which  it  is  deemed  advisable  to  submit  to 
the  decision  of  the  whole  cabinet,  in  which  case  Minority  must 
the  minority  are  bound  to  assist  in  giving  effect  to  y'*^'*^- 
the  conclusions  arrived  at  by  the  majority,  or  else  to  retire  from 
office.  In  no  other  way  is  it  possible  to  have  a  vigorous 
administration,  with  a  decided  policy  upon  important  public 
(juestions. 


'  Particulars  of  case  in  Martin,  /V.  Consort,  v.  2,  p.  325  ;  also  a 
similar  case  of  insubordination  of  Lord  Ellenborough,  vhen  president  of 
board  of  control,  Id.  v.  4,  pp.  223-227. 

■  3.  V.  2,  p.  409. 

*  Naus.  D.  V.  206,  p.  1833. 

*  Mr.  Gladstone,  C/i.  Quar.  Rev.  v.  3,  p.  4S1. 
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The  exigencies  of  the  public  service,  or  the  interests  of  govern- 
ment, may  sometimes  require  that  there  should  be  a  readjust- 
ment of  officts  between  different  members  of  an  administration,^ 
y     ,.   ,         or   the  withdrawal   of  a  particular   minister,  and 

Ke-adjustrr.ent       ....  ^  /--    • 

.{•ministerial  the  substitution  of  some  more  emcient  or  more 
offices.  desirable  person  in  his  place.     Such  arrangements 

are  not  infrequently  xesorted  to  in  order  to  strengthen  a 
cabinet,  and  to  secure  for  it  a  larger  measure  of  public  support. 
They  are  generally  effected  by  mutual  consent  and  amicable 
agreement,  although  cases  of  a  different  description,  and 
which  savour  more  or  less  of  intrigue,  are  not  unprecedented. 
No  doubt  a  redistribution  of  cabinet  offices  will  often  occasion 
temporary  inconvenience,  by  the  removal  of  a  minister  from  a 
department  for  the  charge  of  which  he  has  evinced  a  special 
aptitude  ;  but  this  is  usually  counterbalanced  by  the  enlarged 
experience  acquired  by  men  who  preside  in  turn  over  several 
leading  public  departments,  and  thereby  become  the  more 
efficient  as  cabinet  ministers  to  superintend  the  whole  affairs 
of  the  country.^ 

So  far  as  regards  the  department  of  the  secretariat,  an  inter- 
change of  offices  is  easily  managed.  In  a  constitutional  point 
of  view,  there  is  but  one  secretary  of  state ;  and,  though  the 
office  now  consists  of  five  distinct  and  separate  branches,  the 
functions  of  any  secretary  may,  upon  emergency,  be  dis- 
charged by  another.  The  letters  patent  conferring  the  appoint- 
ment are  couched  in  general  terms — as  of  "  One  of  her 
Majesty's  principal  secretaries  of  state  ; "  the  assignment  of 
special  duties  is  a  subsequent  and  arbitrary  arrangement  that 
may  be  altered  at  any  time. 

No  exchange  can  be  made  between  other  officers  of  the 
administration  without  a  previous  resignation  of  the  place 
intended  to  be  relinquished,  and  a  formal  appointment  to  the 
new  office ;  which,  in  the  case  of  a  member  of  the  House  of 
Commons,  until  recently  vacated  the  seat.  This  was  long  felt 
to  be  a  hardship  to  individuals,  and  a  serious  impediment  to 
the  reconstruction  of  a  cabinet.  But,  although  some  change 
in  the  law  in  this  respect  was  advocated  by  leading  statesmen, 
without  distinction  of  party,  it  was  not  until  the  passing  of  the 
new  Reform  Act,  in  1867,  that  this  restriction  upon  the  re- 

'  Torrens,  Life  of  Melboiirtic,  v.  2,  p.  312. 
^  Mr.  Gladstone,  Hans.  D.  v.  204,  p.  1996. 
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adjustment  of  a  ministry  was  removed,  and  authority  given  for 
the  acceptance  of  another  ministerial  office  by  a  member 
whose  previous  acceptance  of  a  similar  office  had  been  endorsed 
with  the  approval  of  his  constituents,  without  requiring  a  new 
election. 

It  cannot  be  expected  that  internal  dissensions  in  a  cabinet, 
however  much  to  be  deprecated,  should  never  occur.  Dissensions  in 
No  cause  of  ministerial  weakness  has  been  more  'i^e  cabinet. 
fruitful  of  disaster ;  but  when  men  of  activity  and  talent,  each 
having  political  prepossessions  in  favour  of  particular  views,  or 
being  actjated  by  personal  motives  of  self-interest,  unite  in  th-j 
endeavour  to  form  a  ministry,  they  will  sometimes  clash.  The 
supremacy  of  a  master  mind  in  the  person  of  the  prime 
minister  is  the  best  security  for  strength  and  unanimity  in 
an  administration.  But  even  this  has  not  always  availed  to 
preserve  peace.  Our  political  history  furnishes  many  instances 
of  governmental  difficulties  from  this  cause,  whic  i  is  not 
peculiar  to  any  time,  or  to  the  predominance  of  any  party. 

If  any  member  of  the  cabinet  desires  a  rearrangement  of 
ministerial  offices,  he  must  make  known  his  views  „ 

,  .  .     .   ,  T/-   1  -1  •  1        Supremacy  of 

to  the  prime  mmister.     If  he  wishes  to  resign,  he  the  prime 
should  in  the  first  instance  communicate  his  in-  '"'"'^'e''- 
tention  to  the  premier,  in  order  that  thro.igh  him  his  intended 
resignation  may  be  communicated  to  the  sovereign.     It  is  the 
first  minister  alone  who  can  advise  changes  in  an  administra- 
tion, and  recommend  to  the  sovereign  persons  to  fill  vacancies 
therein.^     If  he  himself  should  vacate  his  office  by  death  or 
resignation  or  dismissal,  the  ministry  is  ipso /ado 
dissolved.**     Individual  ministers  may  retain  their  J'Jtaining  "ffi'^e 
oftices,  if  permitted  by  the  sovereign,  and  may  form  untier  a  new 
l)art  of  a  fresh  combination  with   another  head  ;  p''^'""^''- 
but  this  would  be  a  new  ministry,  and  as  coUengues  of  the  in- 
coming premier  they  must  make  a  fresh  agreement  with  him.'^ 

'  Sir  R.  Peel,  Com".  Official  Salaries,  Evid.  285,  2S9  ;  Co//i.  Pap.  1850, 
V.  15. 

*  Gladstone's  Gleainngs,  v.  i,  p.  243. 

'  As  when  in  1834  Lord  Melbourne  succeeded  Lord  Grey,  as  premier,  of 
substantially  the  same  administration  ;  and  in  1S68,  when  Mr.  Disraeli 
became  premier,  upon  the  retirement  of  Lord  Derby  throuc;h  ill  health 
{IVellitv^ton  Dcsp.  3rd  ser.  v.  4,  pp.  208,  221  ;  and  see  New  Zealand  H.  of 
Rep.  Jour.  1873  ;  Appx.  v.  i  ;  A-Ia,  p.  8  ;  South  Africa  Pap.  Com,  Pap. 
KS78,  V.  56,  p.  II). 
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The  substantive  power  which  is  wielded  by  the  premier  over 
his  colleagues  in  office  is  necessnrily  very  great.  If  he  be  a 
man  of  inferior  ability,  without  very  decided  opinions,  his 
authority  and  influence  will  be  naturally  impaired,  and  the 
influence  of  the  strongest  mind  in  the  cabinet  will  probably 
predominate.  But  if  he  he  a  man  of  powerful  intellect,  or  of 
decided  opinions,  he  will  command  the  support  of  his  fellow- 
ministers,  and  leave  them  no  alternative  but  submission  or 
resignation.^  A  prime  minister  will  rarely  interfere  in  the 
departmental  arrangements  of  his  colleagues,  or  in  the  distri- 
bution of  the  patronage  which  is  placed  in  their  hands ;  but 
he  will  require  that  all  matters  which  in  any  degree  affect  the 
pohcyof  the  administration  shall  be  submitted  for  his  approval, 
and  that  if  need  be  the  whole  strength  of  the  government, 
includiPag  that  .which  is  afforded  by  the  exercise  of  the 
patronage  of  the  crown,  should  be  employed  in  the  furtherance 
of  his  political  views,  and  for  the  purpose  of  enlarging  the 
influence  of  the  cabinet  of  which  he  is  the  head. 

The  resignation  of  office  by  a  cabinet  minister,  although 
Ministerial  properly  made  known  to  the  crown  through  the 
resignations.  prime  minister,  as  the  official  channel  of  communi- 
cation between  the  sovereign  and  the  cabinet,  may  be  con- 
summated at  a  personal  interview  with  the  sovereign — usually 
granted  previous  to  the  assembling  of  a  privy  council,  at  which 
his  successor  is  formally  appointed — for  the  purpose  of  deliver- 
ing up  into  the  royal  hands  the  symbols  of  office,  and  in  order 
to  afford  an  opportunity  for  explanations  on  the  part  of  the 
retiring  minister.  It  is,  however,  a  courtesy  due  to  the  head 
of  the  administration,  to  acquaint  him  previously  of  an  intended 
resignation,  so  that  he  may  take  the  necessary  steps  for  filling 
up  the  vacant  office  without  delay.^ 

When  the  dismissal  of  a  subordinate  member  of  the  ad- 

'  Stapleton,  Cauuiitg  and  his  Timcs^  p.  179.  Thus  Lord  Wellesley 
resigned  the  seals  as  foreign  secretary  in  1812,  because  he  would  no  longer 
serve  7iiider  Mr.  Perceval.  He  was  willing  to  serve  wiih  Mr.  Perceval, 
under  a  common  chief,  but  not  in  subordination  to  him  [Pari.  Dch.  v.  23, 
pp.  367-370  ;  Pearcc,  Mcvioiis  of  VVel/cslcy,\.  3,  p.  209  ;  see  Mr.  Disraeli's 
observations,  Hans.  D,  v.  226,  p.  679). 

*  Pellew's  Life  of  Sidmouth^  v.  3,  ]").  395  ;  Linns'  Adniinisiraficns, 
p.  44S  ;/,  ;  Pulwcr's  Life  of  Palnwrston,  v.  I,  pp.  239-245,  276  ;  v.  2, 
p.  356  ;  Wellington  Desp.  3id  ser.  v.  4,  p.  452  ;  Walpole,  Z//^  of  Perceval, 
V.  2,  p.  234. 
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ministration   has  been  determined   upon,  it  is  customary  for 
a  formal  letter  of  dismissal  to  be  addressed  to  the  ^.    .    , 

,  ,  .  .    .  ^  Dismissals. 

person  m  question  by  the  pnme  mmister,  alter 
he  has  taken  the  royal  pleasure  thereon.^  In  the  case  of  the 
retirement  of  a  lord  chancellor,  whether  by  resignation  or 
dismissal,  it  is  usual  for  the  delivery  of  the  great  seal  to  take 
place  either  at  a  meeting  of  the  privy  council,  or  at  an  audience 
granted  to  him  in  the  royal  closet  for  that  purpose,  as  the 
'"'■  davis  regni^^  is  too  important  an  instrument  to  be  entrusted 
to  any  one  but  its  lawful  custodian  or  the  sovereign  himself." 
If  not  surrendered  to  the  sovereign  in  person,  it  should  only 
be  given  to  one  who  claims  it  with  a  formal  warrant  under  the 
privy  seal  or  sign  manual."'^ 

Where,  in  the  exercise  of  the  royal  prerogative,  a  whole 
administration  is  dismissed,  letters  of  dismissal  have  been 
written  by  the  newly  appointed  secretary  of  state,  in  the  name 
of  his  sovereign.^  If  the  retirement  of  a  ministry  takes  place 
by  voluntary  resignation,  it  is  customary  for  the  individuals 
composing  the  same  to  assemble  at  the  palace,  and  to  be 
separately  introduced  into  the  royal  closet  for  the  purpose  of 
delivering  up  into  the  hands  "of  the  sovereign  their  respective 
wands,  seals,  keys,  and  other  official  badges,^  or  for  the 
ceremony  to  take  place  at  a  meeting  of  the  privy  council,  at 
which,  also,  the  newly  appointed  ministers  are  invested  with 
the  insignia  of  office.®  But,  should  a  personal  interview  be 
objectionable  to  the  sovereign,  he  may  direct  the  surrender  of 
the  symbols  of  office  to  be  made  to  some  one  else,  whom  he 
may  appoint  to  receive  them.' 

The  resignation  of  an  office  which  is  held  in  connection 
with  a  seat  in  the  cabinet  necessarily  involves  a  Remaining  in 
relinquishment  of  the  right  to  attend  cabinet  meet-  a'fterre'Ji^'na- 
ings,  unless   specially   invited   by   the   sovereign,  tioa  of  office. 


1   Wellington  Dcsp.  3rd  ser.  v.  4,  pp.  210,   213,   215,  219;  Ham.  D. 
V.  205,  p.  1290. 


''■  Campbell's  Cham.  v.  5,  p.  613. 


//;. 


V.  I,  p.  23. 


*  Jesse,  Life  of  George  III..,  v,  i,  p.  307;  Campbell's  Chunc.  v.  5,  p.  565. 

*  lb,  V.  6,  p.  565.  The  keys  of  council  or  cabinet  boxes  (not 
being  insignia  of  office)  should  be  returned  to  a  secretary  of  state  or 
other  minister,  and  not  given  to  the  king  (Jesse,  Life  of  George  III.  v.  3, 

p.  437). 

"   Torrens,  I^tfe  cf  Melbourne,  v.  2,  p.  36S. 

'  Campbell's  Chanc.  v.  5,  p.  565. 
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acting  upon  the  advice  cf  the  prime  minister,  to  retain  the 
same,  either  with  or  without  some  other  departmental  office. 
Upon  the  resignation  or  dismissal  of  a  whole  ministry,  it 
.  .         will  devolve  upon  the  sovereign  to  communicate 

New  ministry.  .  ,  ^  i  /•       i         tt  r 

With  some  peer  or  member  of  the  House  ot 
Commons,  who  may  possess  sufficient  influence  with  his  party 
to  be  suitably  entrusted  with  the  task  of  forming  a  new  ad- 
ministration. We  have  elsewhere  discussed  the  powers  and 
duties  of  the  sovereign  upon  such  a  contingency,  the  constitu- 
tional practice  which  governs  the  choice  of  ministers  by  the 
crown,  and  the  circumstances  in  which  an  incoming  ministry 
become  responsible  for  acts  of  the  crown  wdiich  led  to  their 
acceptance  of  office.  We  have  next  to  enter  upon  a  new  field 
of  inquiry,  and  to  investigate  the  relations  of  ministers  of  the 
crown  to  the  Houses  of  Parliament.  This  important  subject 
may  be  appropriately  leserved  for  another  chapter. 


CHAPTER    II. 


THE    MINISTERS    OF    THE    CROWN    IN    PARLIAMENT. 


Having  traced  the  origin  and  development  of  ministerial 
responsibility,  and  followed  the  fortunes  of  the  cabinet  council 
from  its  earliest  appearance  on  the  stage  of  history  to  its  final 
acceptance  as  an  essential  part  of  our  governmental  system, 
we  must  now  consider  the  mode  in  which  this  comparatively 
modern  institution  is  brought  into  active  co-operation  with  the 
other  and  more  ancient  portions  of  the  political  fabric. 

It  is  by  means  of  the  introduction  of  the  ministers  of  the 
crown  into  parliament  for  the  purpose  of  repre-  Responsibiii 
senting  therein  the  authority  of  the  crown,  and  of  of  ministers  to 
carrying  on  the  government  in  direct  relation  with  p^""'^"^^"'- 
that  body,  that  the  responsibility  of  ministers  for  every  act  of 
government  is  practically  exemplified  and  enforced. 

The  whole  executive  functions  of  the  crown  have  been 
entrusted  to  ministers,  chosen  by  the  sovereign,  and  personally 
accountable  to  him.  In  order  that  those  functions  may  be 
exercised  in  conformity  with  the  most  enlightened  opinions  of 
the  great  council  of  the  nation,  it  is  indispensable  that  the 
king's  ministers  should  be  selected  from  amongst 'the  members 
of  one  or  other  of  the  legislative  houses  ;  they  are  thus  brought 
face  to  face  with  those  who  are  privileged  to  pronounce 
authoritatively  upon  the  policy  of  the  government,  and  whose 
consent  must  be  accorded  to  their  very  continuance  in  office. 

Ministers,  on  their  part,  being  the  chosen  and  confidential 
servants  of  the  sovereign,  are  necessarily  the  depositaries  of 
all  the  secrets  of  state,  and  have  access  to  the  highest  sources 
of  information  on  every  political  question.  They  are  usually 
men  who,  from  their  ability  and  experience,  are  peculiarly 
qualified  to  guide  the  deliberations  of  parliament,  and  to  aid 
their  fellow-members  in  forming  sound  conclusions  upon  every 
public   matter   that   may   be   brought   before   them.      These 
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advantages  are  of  inestimable  service  in  enabling  them  to 
mature  and  propound  acceptable  measures,  and  to  facilitate 
their  progress  through  the  legislative  chambers. 

On  the  other  hand,  either  House  of  Parliament  is  at  liberty 
Responsibility  ^^  8^^^  ^^^  expression  to  its  opinion  upon  every 
to  House  of  ministerial  act  or  measure  ;  and  no  administration 
ommons.  ^^^  long  remain  in  office  that  does  not  possess  the 
confidence  of  parliament,  and  particularly  of  the  House  of 
Commons.  In  giving  or  withholding  their  confidence  the 
Houses  of  Parliament  are  only  restrained  by  considerations  of 
public  policy.  Unless  they  are  satisfied  that  a  ministry,  which 
does  not  fully  represent  their  political  sentiments,  can  be  re- 
placed by  another,  more  acceptable  and  efficient,  they  will 
probably  be  content  with  vigilant  supervision  and  control  over 
its  proceedings  and  recommendations,  rather  than  incur  the 
hazard  of  a  change  of  government.  But,  if  they  believe  that 
the  direction  of  public  affairs  ought  to  be  entrusted  to  other 
hands,  they  have  only  to  declare — either  expressly  or  impliedly 
— that  ministers  have  forfeited  their  confidence,  and  a  change 
must  inevitably  take  place.  So  that,  whether  directly  or  indi- 
rectly, the  ultimate  verdict  upon  every  exercise  of  political  power 
must  be  sought  for  in  the  judgment  of  the  House  of  Commons.^ 
Let  us  proceed  to  examine  in  detail  the  various  points 
included  in  the  foregoing  definition  of  parliamentary  govern- 
ment. The  subject  will  naturally  admit  of  being  divided  into 
three  heads  :  I.  The  presence  of  the  ministers  of  the  crown  in 
parliament.  II.  The  functions  of  the  ministers  of  the  crown 
in  relation  to  parliament.  III.  The  responsibility  of  ministers 
to  parliament,  and  particularly  to  the  House  of  Commons. 

I.   The  presence  of  Ministers  in  Parliament. 

We  have  already,  in  a  former  chapter,  disposed  of  the 
historical  part  of  this  inquiry,  and  have  described  the  position 
occupied  by  the  king's  ministers  in  parliament  anterior  to  the 
revolution  of  1688 :  it  will  now  be  our  endeavour  to  take  a 
practical  view  of  this  subject,  and  to  explain  the  established 
law  and  custom  of  parliament  upon  the  several  questions 
connected  therewith. 

While  there  is  no  absolute  necessity  for  every  member  of 

'  Amos,  Fifty  Years  of  Eng,  Const,  ch.  3,  sec.  3. 
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the  cabinet  to  hold  a  departmental  office  under  the  crown, 
the  spirit  of  the  constitution  requires  that  every  one  occupy- 
ing a  seat  in  the  cabinet  should  also  be  a  member 
of  c/.e   or   other   of  the  Houses  rf  Parliament.^  mhii!!ters 
And  no  one  should  be  introduced  into  the  cabinet,  '""^'  '^"^ '" 

,  .  ,  .  ,  .  ,         .  '    parliament. 

or  be  permitted  to  continue  therein,  who  is  out 
of  parhament ;   unless  he  is  likely  to  be  returned   by  some 
constituency  within  a  reasonable  period."     As  the  ministry  for 
the  time  being  are  strictly  and  exclusively  respon-   ^^  ^^,  ,j^ 
sible  for  the  government  of  the  country,  in  all  its  departments  to 
various  branches  and  details  ;  and  as  they  possess,  •"„  p^Hbrnem!' 
on  behalf  of  the  crown,  an  absolute  control  over 
all  the  departments  of  etate,  so  that  every  public  officer  in  the 
kingdom  is  directly  or  indirectly  subordinate  to  them  ;  it  is  right, 
and  in  accordance  with  constitutional  practice,  that  there  should 
be  some  minister  of  the  crown  specially  answerable  for  each 
particular  branch  of  the  public  service,  and  that  every  depart- 
ment of  state  should  be  adequately  re))resented  in  parliament. ' 

'  Macaulay,  Hist,  of  Eu}^.  v.  4,  p.  435  ;  Mr.  Lamb  (Lord  Melbourne) 
in  Pari.  Deb.  v.  9,  p.  2S7  ;  Lord  John  Russell,  Hans.  D.  v.  no,  pp.  230, 
231  ;  Lord  Stanley,  lb.  v,  162,  p.  1901. 

2  In  1S35,  when  Sir  Robert  reel's  ministry  was  being  constructed,  it 
was  determined  to  confer  a  seat  in  the  cabinet  upon  Sir  George  Murray, 
the  master-general  of  the  ordnance.  He  accordingly  became  a  cand'datc 
for  a  seat  in  the  House  of  Commons,  but  was  defeated  in  the  county  of 
Perth.  After  his  rejection  at  Perth,  Sir  G.  Murray  volunteered  to  resign 
his  departmental  office,  but  Sir  R.  Peel  wrote  and  urged  him  to  retain  it. 
He  added,  however,  "  I  have  more  difficulty  about  the  cabinet,  and  I  need 
not  say  so  solely  and  exclusively  on  the  score  of  constitutional  precedent. 
The  holding  of  a  seat  in  the  cabinet  by  a  responsible  adviser  of  the  crown 
— that  adviser  being  neither  in  the  House  of  Lord?  nor  Com.   ons — is,  I 

fear,  extremely  unusual,  if  not  unprecedented,  in  modern  time Of 

course  if  there  were  any  immediate  prospect  of  your  return,  the  objection 
could  not  apply"  (Peel,  Memoirs,  v.  2,  pp.  50-52).  After  this  Sir  George 
ceased  to  attend  the  cabinet  councils,  although  lie  continued  at  the  head  of 
the  ordnance  department  until  a  change  of  ministry  occurred  {Hans.  D. 
V.  84,  p.  758  ;  Haydn,  Book  of  Dii^ni/ies,  p.  192). 

In  December,  1845,  Mr.  Gladstone,  on  being  appointed  colonial 
secretary  in  Sir  R.  Peel's  administration,  was  defeated  when  he  stood  for 
re-election  in  the  borough  of  Newark.  He  continued  out  of  parliament 
until  after  the  resignation  of  this  ministry,  which  took  place  in  June,  1846. 
The  fact  of  his  absence  from  parliament  was  commented  upon  in  the 
House  of  Commons  on  Ma  :h  6,  but  no  explanations  were  given  by  the 
government,  except  that  he  continued  to  attend  the  cabinet  councils  {Hans. 
D.  V.  84,  pp.  754-758.  See  Lord  Campbell's  comments  on  this  case,  lb. 
V.  189,  p.  946 ;  and  Mr.  Gladstone  in  his  Gleanings,  v.  i,  p.  225). 

'  Lord  Stanley,  Hans.  D.  v.  162,  p.  1901. 
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This  representation  may  either  be  direct,  by  the  presence,  in 
either  House,  of  the  political  chief  of  the  department,  or  of 
some  political  functionary  connected  with  the  same  ;  or  it  may 
be  indirect,  through  some  other  officer  of  government,  who  is 
specially  charged  with  the  duty  of  answering  for  the  depart- 
ment in  question,  as  its  parliamentary  representative.^ 

The  representation  in  parliament  of  every  prominent  depart- 
,.  ,  ..      ment   of  state   should   not   be   confined   to   one 

Kepresentalion       ,  t        ,  i         i  i       i  i 

should  be  in  Chamber  merely,  but  should  always,  whenever  it 
both  Houses,  jg  practicable,  include  both  Houses.  This  is  most 
desirable  :  first,  because  of  the  respect  due  to  each  separate 
and  independent  branch  of  the  legislature  ;  second,  in  order 
to  promote  harmony  between  the  executive  and  legislative 
bodies ;  and  lastly,  because  it  tends  materially  to  facilitate  the 
despatch  of  public  business  through  parliament.  When  the 
representative  of  any  particular  branch  of  the  public  service  in 
one  House  is  the  chief  minister  in  charge  of  the  same,  having 
a  seat  in  the  cabinet,  the  department  should  be  represented  in 
the  other  House  by  an  under-secretary,  vice-president,  or  other 
subordinate  officer,  if  possible  ;  or  otherwise,  by  some  other 
member  of  the  administration.^ 

The  proportion  of  cabinet  ministers  to  be  assigned  to  either 
„        .  House  of  Parliament  necessarily  varies  accordinsr 

Proportion  ^  .  ^      .       .  -i  i  r-  ^ 

of  cabinet  to  circumstanccs.  It  is  impossible  to  fix  any  rule 
in  regard  to  a  matter  which  must  depend  alto- 
gether upon  the  strength  of  parties,  and  the  amount 
of  available  talent  at  the  disposal  of  an  existing  administration. 
The  prime  minister  is  responsible  for  the  distribution  of  the 
chief  offices  of  government  between  the  two  Houses  of  Parlia- 
ment. But  this  is  not  infrequently  a  very  difficult  task.  As  a 
leading  principle  it  may  be  stated  that  every  department  en- 
trusted with  the  expenditure  of  public  money  should  be  repre- 
sented in  the  House  of  Commons  either  by  its  head  or  by  iis 
political  secretary.^  Moreover,  the  increasing  weight  and 
influence  to  which  the  House  of  Commons  has  attained,  in 
public  affair  has  rendered  it  advisable  that  a  larger  proportion 
of  cabinet   .ninisters  should   have    seats    in    that   chamber. 


ministers  in 
each  House. 


'  Mr.  Disraeli,  /fans.  D.  v.  219,  p.  1613. 

*  Rep.  Com",  en  Education,   Com.  Pap,   1865,  v,  6  ;  Lord  Granville's 
Evid.  1883,  2317. 
'  ]\Ir.  Cowper,  Haus.  D.  v.  172,  p.  364. 
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Under-Secretaries  of  state,  however  able,  are  not  in  a  position 
to  declare  or  defend  the  policy  of  government,  with  the 
freedom,  intelligence,  and  responsibility  that  are  needful,  in 
order  to  satisfy  the  demands  of  the  House  of  Commons.  In 
fact,  they  merely  hold  a  brief,  and  are  recjuired  to  justify  a 
policy  in  the  framing  of  which  they  have  had  no  share. 

It  is  curious  to  observe  the  change  in  constitutional  practice 
within   the   present    century,    in   the    relative   proportion   of 
cabinet  ministers  in  the  two  chambers  j  a  change  which  is  a 
striking  indication  of  the  growth  of  power  on  the  part  of  the 
lower  House.     The  first  cabinet  of  George  III.  (in  1760)  con- 
sisted of  fourteen  persons,  thirteen  of  whom  were  peers,  and 
but  one  a  member  of  the  House  of  Commons.     At  the  com.- 
mencement  of  Mr.  Pitt's  first  administration,  in  1783,  he  was 
the  sole  cabinet  minister  in  the  House  of  Commons.^     Mr. 
Addington's  cabinet,  in  180 1,  consisted  of  nine  persons,  five 
of  whom  were  peers,  and  the  remainder  commoners.^     AVhen 
Mr.  Pitt  returned  to  office,  in  1804,  his  cabinet  consisted  of 
twelve  persons,  of  whom  but  one  besides  himself  (that  is.  Lord 
Castlereagh)  was  a  member  of  the  House  of  Commons.^   After 
the   death   of  Mr.  Pitt,  the  Grenville  ministry  consisted  of 
eleven  members,  of  whom  seven  were  peers  and  four  members 
of  the  House  of  Commons.*     Mr.  Perceval's  cabinet,  in  1809, 
consisted  of  ten  members,  of  whom  six  were  peers,  and  four 
were  commoners.     Lord   Liverpool's  cabinet,  in    181 2,  con- 
sisted of  twelve  members,  of  whom  ten  were  peers,  and  two 
only  were  commoners ;  but  in  1814,  the  relative  strength  of 
the  government   in   the  two  Houses  was  altered,  by  certain 
ministerial  changes,  which  gave  nine  cabinet  ministers  to  the 
upper  House  and  four  to  the  lower.     In   1818,  there  were 
fourteen  cabinet  ministers,  of  whom  eight  were  peers,  and  six 
were   commoners.      In    1822    (Lord    Liverpool    being    still 
premier),  the  cabinet  was  composed  of  fifteen  members,  nine 
of  whom   were   peers.^    Since  the  Reform  Bill,  it  has  been 
customary  to  apportion  the  leading  members  of  government 
more  equally  between  the  two  Houses. 

Upon  the  formation  of  Lord  Palmerston's  second  adminis- 
tration, in  1859,  the  cabinet  consisted  of  fifteen  members,  of 


'  Stanhope's  Pi'U,  v.  I,  p.  165. 

*  /l>.  V.  4,  p.  189.  „ ..    , 

^  Sir  G.  C.  Lewis,  Administmtiofis,  pp.  349,  383,  397,  414 


"^  lb.  V.  3,  p.  822. 

■•  Par/.  Del',  v.  6,  p.  12. 
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whom  five  were  peers,  and  ten  sat  in  the  House  of  Commons. 
But  through  various  casualties,  which  occasioned  changes  in 
the  ^t'/so/mc/  o{  the  government,  it  happened  that  from  1863  to 
r,        ,  186?   eight  of  the   cabinet  offices  were  held  by 

Propoiulcrance  11  ■  1  r     1        tt  r 

or  ministers  in  pccrs,  and  but  seven  by  members  of  the  House  of 
the  Lords.  Commous.  The  heads  of  four  principal  depart- 
ments of  state,  viz.  the  war  office,  the  foreign  office,  the 
colonial  office,  and  the  admiralty,  were  all  of  them  peers, 
and  these  important  departments  were  represented  in  the 
House  of  Commons  by  under-secretaries.^  This  apportion- 
ment of  ministerial  offices  between  the  two  Houses  led  to 
much  inconvenience  and  dissatisfaction ;  and  advantage  was 
taken  of  the  retirement  of  the  Duke  of  Newcastle  from  the 
colonial  office,  in  1864,  to  confer  the  seals  of  this  department 
upon  Mr.  Cardwell,  a  member  of  the  House  of  Commons. 
But  still  the  preponderance  of  cabinet  ministers  in  the  upper 
House  remained  the  same ;  for  Mr.  Cardwell  had  previously 
held  a  seat  in  the  cabinet  as  chancellor  of  the  Duchy  of 
Lancaster,  which  office  was  conferred  upon  a  peer,  the  Earl 
of  Clarendon. 

On  April  18,  1864,  Mr.  Disraeli  took  occasion — in  a  general 
way,  and  without  assuming  to  lay  down  any  inflexible  rule  upon 
the  subject — to  point  out  the  grave  objections  which  existed 
to  the  continuance  of  such  an  arrangement.  He  gave  it  as 
...  .         ,      his  opinion  that  the  following  ministers  ought  to 

iNl misters  wlio  ■*  o  o 

ought  to  be  in  find  scats  in  the  House  of  Commons,  viz.  :  the 
the  Commons,    j^^^^^g  ^^  u  j.|^g  ^^^^q  gj-g^j.  departments  of  the  public 

expenditure,"  i.e.  the  army  and  navy,  a  decided  majority  of 
the  secretaries  of  state,  and,  on  the  whole,  the  "  great 
majority"  of  administrative  officers.  He  showed  that  the 
constitution  has  practically  provided  for  the  adequate  repre- 
sentation of  the  government  in  the  House  of  Lords  by  allow- 
ing but  four  out  of  the  five  secretaries  of  state  to  sit  in  the 
Commons,  and  by  requiring  the  lord  chancellor,  the  lord 
president  of  the  council,  and  the  lord  privy  seaP  to  be  chosen 
from  amongst  the  peers.  In  reply  to  Mr.  Disraeli's  observa- 
tions. Lord  Palmerston  did  not  attempt  to  dispute  the  general 

"  JIafts.  D.  V.  170,  pp.  467,  i960  ;  v.  171,  p.  1824. 

^  [The  constitution  does  not  require  either  the  president  of  the  council 
or  the  privy  seal  to  sit  in  the  House  of  Lords.  Lord  J.  Russell  sat  as 
president  of  the  council  in  the  House  of  Commons  :  Mr.  Gladstone  at  the 
])resent  time  (1892)  holds  the  office  of  privy  seal,: — Editor.'\ 
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doctrine  enunciated,  in  regard  to  the  distribution  of  cabinet 
offices  between  the  two  Houses,  but  showed  that  it  was 
attributable  to  unforeseen  and  unavoidable  circumstances  that 
the  i)ro;)ortion  of  cabinet  ministers  allowed  to  each  House 
upon  the  first  formation  of  his  ministry  (viz.  five  to  the  Lords 
and  ten  to  the  Commons)  had  been  altered.* 

Upon  the  formation  of  the  Derby  administration  in  1866, 
seven  cabinet  ministers  were  assigned  to  the  Lords  j^^.er  practice 
and  eight  to  the  Commons.  The  secretaries  of  ""  ^'■''^  *^*=^'^- 
state  for  the  home,  foreign,'^  and  war  dei)artments,  and  for 
India,  all  sat  in  the  House  of  Commons,  as  well  as  the 
chancellor  of  the  exchequer,  the  first  lord  of  the  admiralty, 
and  the  ])residents  of  the  board  of  trade  and  of  the  poor  law 
board.  While  in  the  House  of  Lords  the  following  cabinet 
ministers  had  seats :  viz.  the  premier  himself  as  first  lord  of 
the  treasury,  the  lord  chancellor,  the  secretary  for  the  colonies, 
the  president  of  the  council,  the  lord  privy  seal,  the  chancellor 
of  the  Duchy  of  Lancaster,  and  the  postmaster-general.  This 
distribution  of  offices  was  in  strict  accordance  with  the  prin- 
ciples advocated  by  Mr.  Disraeli  in  1864,  when  leader  of  the 
opposition.  Unexpected  vicissitudes  led,  in  the  following 
year,  to  some  change  in  this  arrangement,  by  which  the  chiefs 
of  the  board  of  trade  and  of  the  poor  law  board  were  chosen 
from  the  House  of  Lords  ;  and  their  departments  were  respec- 
tively represented  in  the  House  of  Commons  by  subordinate 
ministers.  But  no  public  inconvenience  was  occasioned  by 
this  proceeding.^ 

Mr.  Disraeli,  upon  his  accession  to  office  in  1874,  reduced 
the  cabinet  to  twelve,  an  equal  number  of  ministers  sitting  in 
each  House.  They  were  apportioned  in  conformity  with 
opinions  he  had  previously  expressed  on  this  subject.  In 
1876,  when  Mr.  Disraeli  became  a  peer,  he  pre=;erved  the 
balance  of  cabinet  ministers  in  both  Houses  by  taking  the 
office  of  lord  privy  seal  in  addition  to  that  of  first  lord  of  the 
treasury.  The  vacant  seat  in  the  cabinet  was  conferred  on 
the  chief  secretary   for  Ireland,  who   sat   in  the   House   of 


'   I/aus.  D.  V.  174,  pp.  1 2 19,  1232  ;  lb.  v.  175,  p.  596. 

^  For  opinion  in  favour  of  presence  of  foreign  secretary  in  the  IIous 
Commons,  see  rst  Rep,  Com".  Dipl.  Service,  Evid.  1397,  1398,  C 
Pap.  187 1,  V.  7. 

3  Kans.  D.  v.  187,  p.  S77. 
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Commons.  In  1878  the  cabinet  was  increased  to  thirteen 
members,  and  the  additional  minister  was  taken  from  the 
House  of  Commons. 

Admitting,  however,  the  obvious  inconveniences  attending 
the  representation  of  a  prominent  public  depart- 
i^m7^S"/a  "lent  in  the  House  of  Commons  by  an  officer  of 
seat  in  the  inferior  grade,  who  has  no  seat  in  the  cabinet, 
whilst  his  political  chief  is  in  the  House  of  Lords, 
it  has  been  well  said  that  there  is  another  side  to  the  question, 
and  that  there  is  considerable  practical  advantage,  in  an 
administrative  point  of  view,  when  you  have  a  man  at  the 
head  of  an  important  department  who  has  his  evenings  dis- 
engaged, and  who  is  not  overburdened  by  the  enormous 
labour  of  regular  attendance  in  the  House  of  Commons.^ 
This  should  be  allowed  to  counterbalance,  in  some  degree, 
the  disadvantages  resulting  from  an  undue  proportion  of 
principal  ministers  in  the  upper  chamber,  when,  as  will  some- 
times happen,  such  an  adjustment  of  ministerial  offices  becomes 
a  political  necessity. 

It  has  been  already  remarked  that,^  in  order  to  facilitate 
the  representation  of  every  prominent  branch  of  the  public 
service  in  the  two  Houses  of  Parliament,  under-secretaries  of 
state  are  permitted  to  act  as  auxiliaries  to  the 
W  under-'''''''"  chicfs  of  their  respective  departments,  in  the  dis- 
secretaries  of  charge  of  tliis  important  duty.  Officers  of  this 
description  are  not  made  ineligible  for  a  seat  in 
the  House  by  the  25th  section  of  the  statute  of  Anne  (6  Anne, 
c.  7),  inasmuch  as  their  offices  are  not  "  new,"  and  therefore 
do  not  disqualify ;  ^  they  are  not  appointed  directly  by  the 
crown,  but,  both  ia  form  and  in  substance,  by  a  secretary  of 
state,  and  therefore  do  not  come  within  the  scope  of  the  26th 
section  of  that  Act,  requiring  tht  vacation  of  the  seat  upon  the 
first  appointment  to  a  non-disqualifying  office.  Moreover, 
the  Act  15  George  II.  c.  22,  sec.  3,  which  was  framed  for  the 
purpose  of  excluding  therefrom  all  "  deputies  or  clerks  "  in  the 
principal  departments  of  state,  contains  a  provi:^')  that  this  Act 
shall  not  be  construed  so  as  to  prevent  the  secretaries  of  the 
treasury,  of  the  chancellor  of  the  exchequer,  and  of  the 
admiralty,  or  the  under-secretaries  to  the  principal  secretaries 

*  Report  Com*',  on  Education,  Com.  Pap.  1865,  v.  6,  Evid.  760. 
^  Anie,  p.  29.  ^  See  2  Ilatsell,  pp.  51,  61  «. 
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of  state,  from  sitting  and  voting  in  the  House  of  Commons. 
In  truth,  it  is  a  matter  of  public  convenience  and  advantage 
that  the  ministry  should  be  able  to  ensure  the  presence  in  the 
House  of  Commons  of  confidential  officers  em[)owered  to 
represent  therein  leading  departments  of  the  state,  and  who,  in 
the  absence  of  ministers  specially  charged  with  and  responsible 
for  the  same,  may  be  entrusted  with  the  conduct  of  public 
business  in  relation  thereto.^ 

As,    however,   the   law   allows   but    four   out  of    the   five 
principal  secretaries  of  state  to  sit  in  the  House 
of  Commons  at  any  one  tim^,  so  it  has  been  de- 
cided that  a  similar  number  only  of  under-secretaries 
may  sit  therein  together.'^ 

While  every  facility  is  afforded  to  the  efficient  *''^*''  "' 
working  of  parliamentary  government  by  the  permission  which 
is  given  to  the  political  chiefs  and  their  immediate  subordinates, 
in  every  public  department,  holding  office  upon  a  similar  tenure, 
to  sit  in  the  House  of  Commons — the  House  is  extremely 
jealous  of  the  introduction  of  any  other  civil  servants  of  the 
crown  within  its  precincts.  The  same  statute,  that  why  per- 
sanctions  the  presence  in  the  House  of  certain  under-  m«n<-"'  ^'vii 

111  11         1  I,    1  •  orficers  are 

secretaries,  expressly  declares  all  other  *'  deputies  excluded  from 
or   clerks,"   in   the  offices   therein   named,  to  be  '^^  House. 
incapable  of  being  elected,  or  of  sitting  and  voting  in  that 
assembly.^     And,    where   there  is   no   direct   statutable   dis- 
qualification, constitutional  practice  requires  that  a  member 
of  the   House  of  Commons  who  accepts  a  permanent  and 

'  In  1867,  parliament  consented  to  abolish  the  office  of  vice-president  of 
the  board  of  trade,  and  to  substitute  a  parliamentary  secretary  in  lieu 
thereof,  for  the  express  purpose  of  getting  rid  of  an  office  which  necessitated 
the  re-election  of  any  member  upon  whom  it  might  be  conferred,  and 
replacing  it  by  an  office  which,  by  analogy  with  corresponding  situations 
of  a  similar  grade,  should  not  entail  any  such  obligation  {Hans.  D.  v.  187, 
p.  475  ;  Stat.  30  &  31  Vict.  c.  72).  And  by  the  Act  34  &  35  Vict.  c.  70, 
sec.  4,  one  of  the  two  secretaries  of  the  local  government  board  is  permitted 
to  sit  in  the  House  of  Commons.  The  War  Office  Act  of  1870,  "i)},  is.  34 
Vict.  c.  17,  authorizes  the  appointment  of  a  financial  secretary  having  a  seat 
in  parliament,  but  who  does  not  vacate  it  on  his  appointment.  It  also 
creates  a  surveyor-general  of  ordnance,  who  if  in  parliament  likewise  does 
not  vacate  his  seat  {Hans.  D.  v.  201,  pp.  loi,  456,  571). 

-  See  2  Hatsell,  64  «. ;  Acts  18  &  19  Vict.  c.  10;  21  &  22  Vict.  c.  106, 
sec.  4. 

*  15  Geo.  II.  c.  22. 
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non-political  office  in  the  civil  service  shall  vacate  his  seat  in 
])arliament.^ 

There  are  sound  constitutional  reasons  for  the  exclusion  of 
all  non-political  servants  of  the  crown  (excepting,  of  course, 
officers  in  the  army  or  navy,  who  are  exempted  from  dis- 
qualification by  the  28th  section  of  the  statute  of  Anne)  from 
the  House  of  Commons.  Strictly  subordinate,  and  account- 
able for  their  conduct,  to  the  minister  of  state  who  is  charged 
with  the  oversight  of  the  department  to  which  they  belong, 
and  who  is  exclusively  responsible  to  parliament  for  its 
administration,  the  presence,  in  either  House,  of  a  permanent 
officer  of  any  branch  of  the  public  service — who  might  possibly 
differ  in  politics  from  his  responsible  chief — would  be  found 
highly  inconvenient,  and  might  lead  to  unseemly  and  injurious 
collisions.^ 

Besides  the  injury  to  free  deliberation  in  parliament  from 
the  presence  therein  of  persons  who  would  be  exposed  to 
peculiar  hindrances  in  the  discharge  of  their  legislative  duties, 
their  inelegibility  serves  to  increase  their  efficiency  as  depart- 
mental officers.  A  reputation  for  impaitiaHty,  honesty  of 
purpose,  high  sense  of  duty,  and  fidelity  to  their  political  chief 
for  the  time  being,  is  eminently  characteristic  of  the  whole  body 
of  public  servants  in  Great  Britain.  It  is  their  possession  of 
these  qualities  that  begets  a  just  confidence  on  the  part  of  a 
minister  of  state  in  the  subordinate  officers  upon  whom  he 
must  greatly  depend.  iVnd  nothing  could  be  more  adverse  to 
the  continuance  of  such  esteem  than  to  permit  an  officer  to 

'  Case  of  Mr.  Phinn,  Hans.  D.  v.  138,  p. '1187  ;   and  see  ante,  v.   i, 


166. 


*  Mr.  Gladstone,  Hans.  D.  v.  1S2,  p.  1862.  Half  a  century  ago,  the 
LonstitiUional  practice  in  tliis  particular  was  less  stringent  than  it  is 
now.  Nevertheless,  in  1820,  when  Colonel  Sir  Herbert  Taylor,  the 
military  secretary  to  the  commander-in-chief  (the  Duke  of  York)  was 
elected  to  the  House  of  Commons,  he  was  distinctly  informed  by  the 
premier  (Lord  Liverpool)  that  "he  ought  not  to  interfere  in  the  military 
discussions  on  the  estimates,"  as  the  secretary-at-war  was  the  mouthpiece 
of  the  government  to  sustain  any  attacks  that  might  be  made  upon  the 
commander-in-chief,  or  his  office."  For  the  same  reason,  and  in  order 
to  prevent  the  commander-ni-chief  from  interfering  in  tlie  House  of 
Commons,  Lord  Liverpool  objected  to  Major-General  Sir  H.  Torrens, 
the  adjutant-general,  accepting  a  seat  in  parliament.  "  Sir  H.  Torrens, 
therefore,  declined  the  offered  seat,  as  he  was  to  be  mute  on  military 
discussions,  and  Sir  H.  Taylor  never  interfered  in  the  discussion  of  the 
estimates  "  (Clode,  Mil,  Forces,  v.  2,  p.  343). 
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occupy  a  position  where  a  conscientious  expression  of  his 
opinions  might  bring  him  into  collision  with  the  government 
of  the  day,  or  with  political  opponents,  or  partisans  on  either 
side.^ 

This  question  will  be  further  elucidated  by  considering  the 
terms  of  the  existing  law  affecting  the  eligibility  of 
persons  holding  office  under  the  crown  to  sit  in  the  dtgibUity 

House  of  Commons.  for  House 

We  have  already  reviewed  the  circumstances 
in  which  parliament,  after  many  unsuccessful  efforts,  suc- 
ceeded, in  the  reign  of  Queen  Anne,  in  limiting  the  number 
of  office-holders  who  should  be  capable  of  sitting  in  the  House 
of  Commons  ;  and,  finally,  by  subsequent  legislation,  in  ridding 
the  House  of  all  placemen  who  are  not  required,  either 
directly  or  indirectly,  to  assist  in  carrying  on  the  queen's 
government,  or  whose  presence  cannot  be  justified  upon 
grounds  of  public  policy .2 

The  statute  of  Anne,^  it  will  be  remembered,  established 
two  important  principles,  which  have  remained  substantially 
unchanged   to   this    day.     First,   that    the  acceptance   by   a 
member  of  the  House  of  Commons  of  an  office  of  j^j._^.^  ^^^ 
profit  from  the  crown  shall  thereby  vacate  his  seat,  accepting  office 
Second,  that  such  person  may,  nevertheless,  be  J^'^iected. 
re-elected,  provided  his  office  be  one  that  is  not 
declared  expressly  (by  this  or  any  other  statute)  to  be  incom- 
patible with  a  seat  in  the  House  of  Commons, 

In   regard   to  the  first  of  these   principles,   it   should   be 
observed  that  this  statute  is  invariably  construed  very  strictly. 

The  second  principle  initiated  by  the  statute  of  Anne,  and 
ratified  and  extended  by  subsequent  legislation,  provides  for 
the  positive  exclusion  from  the  House  of  Commons  of  all 
placemen  not  required  therein.  By  the  25th  section  of  the 
statute  of  Anne  this  exclusion  was  directly  applied  r.  ,  . 
to  the  incumbents  of  all  "new  offices"  to  be  aiiTinneclVsary 
created  after  October  25,  1705,  as  well  as  to  *''^'''^'^''*- 
certain  other  offices  therein  enumerated.  There  remained, 
however,  a  numerous  class  of  officials,  holding  "  old  offices  " 
under   the   crown,   who   were  still   eligible  to  be  elected  to 

»  See  A/ir.  of  Pari,  1S39,  pp.  3939,  3942  ;  Hans.  D,  v.  151,  pp.  7SS, 
2  See  ante,  v.  i,  p.  425.  •'  6  Anne,  c.  7,  sees.  25,  26. 
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parliament.  But  their  exclusion  was  gradually  effected  by 
various  statutes  subsequently  passed.^  So  that,  as  a  general 
rule,  no  government  office-holders  are  now  competent  to  sit 
in  the  House  of  Commons  but  such  as  have  a  representative 
character  in  connection  with  a  particular  branch  of  the  public 
service.  It  is  true  that  there  are  certain  dignified  and  non- 
political  offices  to  which  the  principle  of  exclusion  has  not 
yet  been  applied,  and  which  it  is  contended  ought  not,  on 
public  grounds,  to  disqualify  for  a  seat  in  that  assembly.  But 
these  privileged  exceptions  are  the  mere  relics  of  a  bygone 
age,  are  very  few  in  number,  and  are  being  gradually  abolished. 
In  Droof  of  these  statements  it  will  be  necessary  to  take  a  brief 
survey  of  the  actual  results  of  parliamentary  action  upon  this 
subject  since  the  statute  of  Anne. 

The  "  twelve  "  ^  judges  of  England,  though  holding  offices 
which  were  in  existence  long  anterior  to  the  statute 
of  Anne,  and  not  expressly  disqualified  by  any 
Act  of  Parliament,  are  excluded  from  the  House  of  Commons 
by  ancient  usage,  on  account  of  their  receiving  writs  of 
summons  to  attend  the  House  of  Lords.''  Since 
Queen  Anne's  reign,  other  judicial  functionaries 
have  been  rendered  ineligible  by  statutes  passed 
from  time  to  time.**  For  example,  the  Scotch  judges, 
by  the  Act  7  Geo.  II.  c.  16 ;  the  Irish  judges,  by  i  &.  2  Geo. 
IV.  c.  44 ;  and  the  judge  of  the  Admiralty  Court  in  Ireland, 
by  the  Act  30  &  31  Vict.  c.  114,  sec.  9.® 

The  judge  of  the  High  Court  of  Admiralty  was  disqualified 
in  1840  by  the  Act  3  &  4  Vict.  c.  66.^     But,  as  the  then  judge 

'  For  these  statutes  and  the  decisions  upon  them,  see  Rogers,  Law  of 
Elections^  ed.  1886,  pt.  2,  pp.  576-5>  3. 

"^  Down  to  1S30,  the  numbei  of  c<?r.imon  law  judges  was  twelve.  In  that 
year  they  were  increased  to  fifteen,  and  in  186S  to  eighteen.  Under  the 
Supreme  Court  of  Judicature  Act,  1S73,  the  number  of  judges  was  fixed  at 
twenty-one  (see  Hans.  D.  v.  226,  p.  761);  another  judge  was  added  by 
Act  40  Vict.  c.  9.  They  are  all  declared  by  sec.  9  to  be  ineligible  to  sit  in 
the  House  of  Commons. 

^  Mir.  of  Pari.  1839,  p.  4588  ;  and  see  ante,  v.  I,  pp.  235,  236. 

*  Rogers,  Law  of  E lee.  ed.  1886,  pp.  571-573.  See  article  in  Laiv  Mai^. 
pt.  2,  for  Aug.  1868.  Can  a  person  holding  a  judicial  office  sit  in  the 
I  louse  of  Commons  ? 

■'  Up  to  passing  of  this  Act,  in  1867,  the  judge  of  this  court  was  eligible 
t)  be  elected  {Com.  /'ap.  1864,  v.  29,  p.  232). 

"  See  Mir.  of  Pari.  1839,  p.  161  ;  but  see  Hans.  D,  v.  127,  p.  1008. 
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of  this  court  (Dr.  Lushington)  was  a  member  of  the  Hotise 
at  the  time  of  the  passing  of  this  Act,  the  words  "  after  the 
present  parliament "  were  inserted  in  the  clause  of  disqualifica- 
tion, on  the  ground  that,  inasmuch  as  he  had  been  *'  chosen 
by  his  constituents  while  holding  his  judicial  office,"  it  would 
be  "quite  beyond  the  jurisdiction"  of  parliament  to  require 
him  to  vacate  his  seat.^  The  judges  of  the  new  Landed 
Estates  Courts  in  Ireland,  by  Act  21  &  22  Vict.  c.  72,  sec.  7  ; 
and  all  judges,  registrars,  and  officers  attached  to  any  court 
having  jurisdiction  in  bankruptcy,  are  disqualified  by  the  Act 
32  &  33  Vict.  c.  71,  sec.  69. 

Upon  the  establishment  of  county  courts  in  England,  the 
judges  thereof  were  excluded  from  the  House  of  Commons  by 
the  Acts  9  &  10  Vict.  c.  95  and  25  &  26  Vict.  c.  99. 

The  recorders  of  the  several  boroughs  in  England  and 
Wales  are  not  disqualified  from  sitting  in  the 
House  of  Commons ;  but  they  are  prohibited  from 
representing  the  boroughs  for  which  they  act  as  recorders ; " 
and,  upon  their  appointment  to  a  recordership  in  the  gift  of 
the  crown,  they  must  invariably  present  themselves  for  re- 
election, if  they  desire  to  remain  in  parliament.^ 

The  recorders  of  London  and  Dublin,  however,  are  eligible 
to  sit  in  the  House  of  Commons  for  any  constitu-  r  ,.  .  , 

,.,•',,,         Judicial 

ency.     The  London   recorder   is   elected   by  the  officers  still 
Court  of  Aldermen,  but  the  Dublin   recorder   is  ^''^'''^'*^- 
appointed  by  the  crown.* 

The  judges  of  the  Ecclesiastical  Court  and  of  the  Provincial 
Courts  of  Canterbury  and  York  under  the  Public  Worship 
Regulation  Act  of  1874  are  likewise  at  liberty  to  hold  seats 
in  the  House  of  Commons.*^     And  so  was  the  Master  of  the 

'  Aftr.  of  Pari.  1 839,  p.  4587.  The  learned  judge  remained  in  the 
House  of  Commons,  of  which  he  had  been  a  distinguished  ornament,  for 
thirty-four  years,  until  the  dissolution  of  parliament  in  1841.  He  continued 
to  preside  over  the  Admiralty  Court  until  1867,  and  retired  from  office  in 
his  86th  year. 

'  Act  5  &  6  Will.  IV.  c.  '](iy  sec.  103.  In  like  manner,  a  revising 
barrister  may  not  sit  in  the  House  of  Commons  for  any  county  or 
borough  for  which  he  is  appointed  to  act,  by  6  &  7  Vict.  c.  18,  sec.  28. 

^  Com.  Joitni.  \%6\,\).  156.  See  case  of  Attorney-General  Sir  R.  Collier 
and  the  Recordership  of  Bristol,  Am,  Law  Rev.  v.  5,  p.  195. 

*  Pol.  Cyclop.  V.  4,  p.  614  ;  Mir.  of  Pari-  1831-2,  pp.  3331,  3496  ;  lb. 
'839,  pp.  3938,  4591  ;  Hans.  D.  v.  218,  p.  945. 

*  Mir.  of  Pari.  1839,  p.  4588;  Hans.  D.  v.  221,  p.  905, 
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Rolls,  until  he  was  expressly  excluded  by  the  Supreme  Court  of 
Judicature  Act  of  1873 :  from  and  after  "the  time  appointed 
for  the  commencement  of  this  Act."  But  Sir  George  Jessel 
was  appointed  master  of  the  rolls  before  this  date ;  and, 
inasmuch  as  the  nth  section  of  the  Act  of  1873  exempted 
from  its  disqualifying  operation  every  "  existing  judge,"  the 
election  of  Sir  G.' Jessel  to  the  House  of  Commons  in  April, 
1880,  was  deemed  to  be  valid,  and  the  Judicature  Act  to 
present  no  objection  to  his  taking  his  seat  in  that  assembly.^ 

There  is  but  one  other  person  holding  an  office  of  profit 
Church  estates  uudcr  or  from  the  crown  (not  being  a  recognized 
conimissjoners.  minister  of  the  crown),  who  may  now  sit  in  the 
House  of  Commons,  namely,  the  first  church  estates  com- 
missioner.2  This  functionary  is  a  lay  member  of  the  Church 
of  England,  appointed  by  the  crown  during  pleasure,  in  whom 
is  vested  all  estates  held  in  trust  for  the  ecclesiastical  com- 
missioners of  England,  he  being  ex  officio  one  of  the  said  com- 
missioners. But,  ever  since  its  constitution,  the  office  of 
'•first  commissioner"  has  been  held  by  a  peer.  The  second 
and  third  commissioners  have  been  usually  selected  from 
amongst  the  members  of  the  House  of  Commons,  as  the 
acceptance  of  these  offices  entails  no  disability.  The  second 
commissioner  is,  in  fact,  competent  to  sit,  because,  though 
appointed  by  the  crown,  he  receives  no  salary.  The  third 
commissioner  because,  though  a  salaried  officer,  he  is  appointed 
by  the  archbishop  of  Canterbury. 

Thus  the  tendency  of  opinion  in  parliament  since  the 
Exclusion  of  Refomi  Act  of  1832  has  been  to  adhere,  with 
all  officials  but  augmented  severity,  to  the  principle  of  exclusion 
represent  a  embodied  in  the  statute  of  Anne,  by  reducing  the 
public  trust.  number  of  office-holders  under  the  crown,  who 
shall  be  capable  of  sitting  in  the  House  of  Commons,  and  by 
excluding  all  such  as  are  not  directly  serviceable  in  a  repre- 
sentative capacity.  We  accordingly  find  that  the  number 
•of  offices  of  profit  from  the  crown  which  might  have  been  held 
at  any  one  time  by  members  of  the  House  of  Commons  has 
been  steadily  decreasing  through  the  abolition  of  various 
unnecessary  offices,  and  the  consolidation  of  others  with 
kindred  departments. 

'  Z.  T.  May  8,  1880,  p.  19. 

*  bee  reiuru  relating  to  Orfices  of  Profit,  Com,  Pap.  1S67,  v.  56,  p.  19. 
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In  certain  of  the  Australian  colonies,  the  principle  of  legis- 
lative independence  has  been  still  further  extended  :  so  as 
to  forbid  an  elected  or  nominated  member  of  the  legislative 
chambers,  under  penalty,  accepting  any  office  or  place  of 
profit  under  the  crown,  at  any  time  within  six  or  twelve  months 
after  ceasing  to  be  such  member.  This  has  been  the  law  in 
Victoria  since  1859^  and  in  New  Zealand  since  1879." 

Moreover,   within  the  past  ten  years,  the  principle  of  ex- 
clusion has  been  still  further  extended  in  reference  to  certain 
offices  newly  created  under  tenure  of  "  good  behaviour,"  and 
by  applying  it  in  these   particular  cases,   to   the  certain  officiaK 
House  of  Lords.     Thus,  in  the   Government  of  excluded  from 
India    Act    of  1858,    it   was   provided    that  the  ^oth  Hou.es. 
members  of  the  council  to  advise  and  assist  the  governor- 
general,  though  appointed  for  life,  during  "  good  be' aviour," 
should  not  be  capable  of  sitting  or  voting  in  either  House  of 
ParUament.^     And  in  1866,  in  the  Act  empowering  the  crown 
to  appoint  a  comptroller  and  auditor-general,  and  an  assistant- 
comptroller   and  auditor,   notwithstanding  that  these  officers 
were   likewise   to   serve   during  "  good  behaviour,"  a  tenure 
which   renders   them   practically   independent   of   ministerial 
control,  they  were  declared  to  be  ineligible  for  a  seat  in  the 
House  of  Commons,  and  it  was  further  enacted  that  no  peer  of 
parliament  should  be  capable   of  holding  either  of  the  said 
offices.*     And  the  Parliamentary  Elections  Act  of  1868  pro- 
vides concerning  the  puisne  judges  to  bcchirged  with  the 
trial  of  election   petitions  thac,   while   their   tenure  shall   be 
similar  to  that  of  other  judges,  which  excludes  them  from  the 
House  of  Commons,  no  judge  being  '*  a  member  of  the  House 
of  Lords  "  shall  be  appointed  an  election  judge.^ 

On  the  other  hand,  in  several  instances,  permanent  non 

'  By  Act  23  Vict.  No.  91,  sec.  12. 

^  By  Act  42  Vict.  No.  30,  sec.  6. 

^  21  &  22  Vict.  c.  106,  sec.  12  ;  and  see  Hans.  D.  v.  151,  pp.  784-790, 
15S2  ;  lb.  V.  187,  p.  1048  ;  lb.  v.  196,  p.  1236. 

*  29  &  30  Vict.  c.  39,  sec.  3.  The  previous  comptroller  of  the  exchequer 
(Ld.  Monteagle),  whose  office  was  identical  with  that  of  the  new  con^ptioilor 
and  auditor-general,  was  a  member  of  the  House  of  Peers.  But  see  H<ins. 
D.  V.  182,  p.  1862. 

»  31  &  32  Vict,  c  125,  sec.  II.  See  first  draft  of  Bill,  No.  27,  1S6S.  In 
New  Zealand  the  disqualification  of  office-hclders  (other  than  pi)litical 
functionaries)  extends  equally  to  both  Houses.  See  Disqualificaiiun  Acts, 
1876,  c.  70,  and  1878,  c.  30. 
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political  appointments,  as  paid  commissioners  of  public  boards, 
or  heads  of  administrative  departments,  have  been  conferred 
upon  peers. 

While  there  is  a  decided  disposition  in  parliament  to  insist 
with  increasing  emphasis  upon  the  incompatibility 
of  a  seat  in  the  House  of  Commons  with  the  ac- 
ceptance of  a  non-political  office  under  the  crown, 
on  the  other  hand,  ever  since  the  introduction 
of  the  first  Reform  Act  of  1832,  there  has  been  a  growing 
conviction  in  the  minds  of  statesmen,  wholly  irrespective  of 
party  considerations,  that  the  clause  in  the  statute  of  Anne, 
obliging  members  who  accept  ministerial  oflices  under  govern- 
ment to  go  to  their  constituents  for  re-election,  required  some 
modification  in  order  to  adapt  it  to  the  exigencies  of  our 
modern  political  system.^ 

When  the  Reform  Bill  of  1832  was  under  discussion  in  the 
Proposed  House  of  Lords,  it  was  proposed  by  Lord  North- 

repeal  of  the  ampton  to  insert  a  clause  therein  to  render  it 
ministerrto  be  unneccssary  for  members  of  the  House  of  Com- 
re-eiected.  moHS  to  vacatc  their  seats  upon  the  acceptance  of 
political  offices.  Lord  rey  (the  prime  minister)  stated  that 
he  was  favourably  inclined  to  the  proposition,  as  it  appeared 
to  him  that  great  inconveniences  resulted  from  the  present 
practice,  which  more  than  counterbalanced  any  advantages 
attached  to  it.  But  it  v/as  judged  to  be  imprudent  to  risk 
giving  additional  strength  to  the  opponents  of  the  Reform  Bill 
by  att'^mpting  to  introduce  into  it  an  amendment  so  liable 
to  be  misunderstood."  Accordingly,  Lord  Northampton 
brought  in  a  separate  Bill  for  the  purpose.  The  Duke  of 
Wellington,  who  then  led  the  oppositi-^n  in  the  House  of 
Lords,  declared  his  opinion  that  some  such  measure  would  be 
necessary  in  consequence  of  the  passing  of  the  Reform  Bill, 
but  he  conceived  that  it  ought  to  originate  with  the  govern- 
ment. The  other  peers  who  took  part  in  the  debate,  though 
generally  favourable  to  the  Bill,  reqi'ired  more  time  to  con- 
sider it ;  it  was  therefore  postponed  and  ultimately  dropped.^ 

*  See  the  Right  Hon.  Mr.  Cave's  remarks  on  the  Bill,  passed  in  1867,  to 
convert  the  office  of  vice-president  of  the  board  of  trade  into  an  under- 
secretaryship,  expressly  to  avoid  the  obligation  of  re-election  upon  acceptinof 
office  {Hans.  I),  v.  187,  p.  476). 

'  jVir.  of  Pari.  183 1-2,  p.  2382;  Grey,  Pari.  Gov.  ed.  1864,  p.  125; 
llaus.  D.  v.  189,  p.  740.  "  Mir.  of  Pari.  1831-2,  pp.  2569,  2808. 
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In  1834  a  similar  motion  was  proposed  by  a  private  member 
in  the  House  of  Commons,  but  it  met  with  Httle  favour.     An 
amendment  was  moved  to  substitute  a  plan  for  members  of 
government  to  be  allowed  seats  in  the  House  ex  E.x-offido 
officio,  but  without  the  privilege  of  voting,  unless  ^^^''• 
returned  by  a  constituency.     This  proposal  proved  still  more 
unacceptable  to  the  House,  and  several  years  elapsed  before 
this  question  was  again  mooted  in  parliament.     But,  upon  the 
revival  of  the  agitition  for  reform  by  Lord  John  Russell  in 
1852,   this   point   once    more   presented   itself    for   solution. 
Warned  by  the  fate  of  previous  efforts  in  this  direction.  Lord 
John   contented   himself  with   proposing   that    a  Proposal  that 
member   of  the  House  who,  at  the  time  of  his  the  seat  should 

.  '  1         1 J     "ot  be  vacateu 

election,  held  an  ofnce  under  government,  should  by  a  change  of 
not  be  required  to  ask  for  re-election  upon  a  mere  °^''^^" 
change  of  office.  This  was  intended  to  meet  the  argument, 
so  often  urged  again&t  the  larger  proposition,  that  a  con- 
stituency, having  chosen  a  free  and  independent  man  as  its 
representative,  had  a  right  to  an  opportunity  of  reconsidering 
its  choice  when  he  undertook  the  trammels  and  responsibilities 
of  public  employ.  But  the  Bill  did  not  pass,  so  that  the  law 
concerning  the  vacation  of  seats  remained  unaltered. 

Li  1854,  Lord  John  Russell,   as  the  mouthpiece  of  Lord 
Aberdeen's  coalition  ministry,  introduced  another  Reform  Bill, 
which  contained  a  clause  to  do  away  with  the  necessity  for 
re-election,  in  the  first  instance,  upon  a  member  ^^^^.^ 
of  the  House  of  Commons  accepting  office  as  a  election  shoui 
minister  of  the  crown.     In  advocating  this  pro-  ^^ith^^^"'^^'^ 
vision,  his  lordship  commented  upon  the  incon- 
venience and  embarrassment  occasioned  by  the  existing  law ; 
argued  that  the  particular  constituency  rarely  considered  the 
question  involved  in  the  acceptance  of  office  by  their  repre- 
sentative, but  often  opposed  his  return  upon  totally  different 
grounds  ;    and  pointed  out  that  the  *-rue  responsibility  of  a 
member  accepting  a  share  in  the  government  lay  to  the  House 
itself  and  not  to  his  own  constituents,  while  he  was  confessedly 
at  liberty  to  change  his  course  of  politics  without  reference  to 
his  constituents,  until  he  sought  a  renewal  of  trust  at  their 
hands. ^     But  this  Bill  did  not  pass. 

In   1859  a  Reform   Bill  was   submitted  to   the   House  of 

*  Hans.  D.  v.  130,  p,  ^cS  ;   and  see  p.  530. 


42 


PARLIAMENTARY   GOVERNMENT. 


Thai  a  second 
re-election 
.should  not  be 
required. 


holding  of 
office. 


Commons  by  Mr.  Disraeli,  as  the  organ  of  Lord  Derby's 
administration,  which  contained  a  clause  to  dispense  with  the 
necessity  for  re-election  in  the  case  of  a  member  who  had 
been  elected  when  holding  an  office  of  profit  under 
the  crown,  upon  his  again  accepting  any  office  of 
profit  (not  being  a  disqualifying  one)  "  while  he 
continues  to  be  such  member."  ^  It  was  not  com- 
mented upon,  or  discussed,  in  the  House,  during  the  debates 
on  the  Bill,  which  was  thrown  out  upon  its  second  reading. 

In  i860,  Lord  John  Russell,  on  behalf  of  Lord  Palmerston's 
administration,  again  introduced  a  Reform  Bill.  By  the  30th 
clause  of  this  Bill  it  was  proposed  to  enact — in  the  terms  of 
Mr.  Disraeli's  Bill  for  the  preceding  year — that  it 
a"continuous  °  should  not  be  ncccssary  for  a  member  who  had 
been  elected  whilst  holding  an  office  under  the 
crown,  to  ask  for  re-election  upon  his  accepting 
another  office,  "while  he  continues  such  member;"  provided 
only,  that  any  subsequent  acceptance  of  office  shall  be  "  upon 
or  immediately  before  his  resignation  of  the  office  "  previously 
held  by  him.^  After  much  debate,  this  Bill  was  withdrawn 
without  any  discussion  having  ensued  upon  this  particular 
clause.  The  Reform  question  was  then  allowed  to  slumber 
for  several  years.  * 

At  length  in  1866,  after  the  death  of  Lord  Palmerston,  the 
Reform  Bill  of  attention  of  the  House  of  Commons  was  again 
1^66.  aroused  to  the  state  of  the  representation,  and  a 

Reform  Bill  was  laid  upon  the  table  by  Mr.  Gladstone,  as  the 
organ  of  Lord  Russell's  ministry.  Strange  to  say,  this  Bill 
contained  no  clause  concerning  the  vacation  of  seats  on 
accepting  office ;  an  omission  which,  considering  that  Lord 
Russell  had  repeatedly  advocated  some  change  in  the  law  on 
this  subject,  can  only  be  attributed  to  an  unwillingness  on  the 
part  of  Mr.  Gladstone  to  reopen  the  question.^  But  this  Bill 
also  shared  the  fate  of  its  predecessors. 

Up,  then,  to  the  year  1867,  the  principle  embodied  in  the 
statute  of  Anne,  requiring  a  member  to  submit  his  acceptance 
of  an  office  under  the  crown,  upon  every  occasion  and  in  all 

*  Com.  Pap.  1859, 1st  sess.  v.  2,  p.  678. 

*  Hans.  D.  v.  157,  App.  p.  vi. 

'  This  surmise  is  corroborated  by  Mr.  Gladstone's  remarks  upoa  this 
(lueslion  in  the  following  session  {lb,  v.  185,  p.  471). 
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circumstances,  to  the  approval  of  his  constituents,  a\  as  reso 
lutely  and  persistently  maintained  by  the  legislaturf, ;  ^  not- 
withstanding that  some  modification  thereof,  more  or  less 
extensive,  had  ueen  proposed  by  successive  administrations, 
and  advocated  by  political  writers  of  ability  and  repute  for 
upwards  of  thirty  years. ^ 

In  1867,  however,  it  once  more  devolved  upon  Mr.  Disraeli, 
as  the  organ  of  Lord  Derby's  administration,  to  Different  pro- 
submit  to  parliament  a  Bill  to  amend  the  laws  p^^^'^'s  '"  1867. 
relating  to  the  representation  of  the  people,  which,  after  under- 
going protracted  discussion  in  the  House  of  Commons,  was 
finally  agreed  to  by  both  Houses.  As  originally  introduced, 
the  37th  clause  of  this  Bill  was  an  exact  transcript  of  the  68th 
clause  of  Mr.  Disraeli's  Reform  Bill  of  1859.''  But,  objection 
being  taken  in  committee  that  this  clause  might  be  so  con- 
strued that  "  a  defeated  government  could  again  take  office 
without  re-election,"  whereas  it  was  the  sense  of  the  House 
that  "  it  should  be  clearly  limited  to  changes  in  the  existing 
government  after  the  members  had  been  once  re-elected,"  the 
government  consented  to  withdraw  the  clause  and  substitute 
another  to  that  effect.'*  Upon  the  introduction  of  the  new 
clause,  it  was  agreed  to  Avithout  a  division,  Mr.  Gladstone 
expressing  his  approval  of  the  alteration  of  the  law  as  being 
the  removal  of  a  very  serious  inconvenience,  which  more  than 
outweighed  the  small  constitutional  privilege  hitherto  enforced 
against  a  member  of  the  House  of  Commons  whenever  he 
might  accept  an  office  from  the  crown.^ 

In  the  House  of  Lords,  in  committee  on  the  Bill,  an  attempt 
was  made,  by  Lord  Grey,  to  substitute  for  the  clause  above- 
mentioned  another  which,  instead  of  merely  permitting 
members  to  exchange  one  office  for  another  without  vacating 
their  seats,  should  render  re-election  unnecessary  whensoever 

*  May,  Coitsf.  Hist   v.  I,  p.  308. 

*  For  example:  Lord  Grey  on  Pari.  Gov.  ed.  1864,  pp.  125,  239; 
Hearn,  Govt,  of  Eng.  p.  252 ;  Brief  Remarks  upon  the  Working  of  the 
Reform  Bill,  as  it  affects  One  of  the  Royal  Prerogatives  (a  pamphlet) 
printed  by  Gilbert  and  Rivington,  London,  1831  ;  Ed.  Rev.  v.  61,  p.  40  ; 
V.  96,  p.  500  ;  V.  106,  p.  282 ;  by  Mr.  W.  R.  Greg  in  North  Brit.  Rev. 
May,  1852,  No.  i.  On  the  other  side,  see  Toulmin  Smith,  Pari.  Rcmeuib. 
1857-8,  p.  54  ;  Qnar.  Rev.  v.  94,  p.  602  ;  Warren,  Election  Laiu^  ed. 
1857,  p.  189. 

^  Representation  of  the  People  Bill,  1867,  Bill  79. 

*  IIa7is.  D.  V.  188,  p.  302.  5  2b.  pp.  301,  614-616. 


44 


PARLIAMENTARY   GOVERNMENT. 


a  member  of  parliament  should  accept  of  any  office  now 
tenable  by  law  with  a  seat  in  the  House  of  Commons.  Lord 
Grey's  amendment  was  opposed  by  Lord  Derby,  on  the  ground 
that,  however  convenient  such  an  arrangement  might  be  to 
a  government,  it  would  be  an  invasion  of  the  constitutional 
rights  of  the  electors  to  declare  that  a  person  whom  they  had 
chosen  whilst  in  an  independent  position,  and  free  to  devote 
the  whole  of  his  time  and  attention  to  his  duties  on  their 
behalf,  but  whv  had  afterwards  accepted  an  office  which  must 
require  a  great  portion  of  his  time,  and  also  to  a  certain  extent 
must  cripple  his  independent  judgment,  should  not  have  to 
go  before  his  constituents,  in  order  to  know  whether,  in  these 
altered  circumstances,  they  were  willing  to  continue  him  as 
their  representative.  These  arguments  prevailed  with  the 
House,  and  Lord  Grey's  amendment  was  negatived,  without  a 
division.^ 

The  law,  as  it  now  stands,  seems  to  be  a  reasonable  settle- 
ment of  this  long-contested  point.  It  preserves  to  every  con- 
stituency, that  has  returned  a  member  to  parliament  untram- 
melled by  the  fetters  of  office,  an  opportunity  of  reconsidering 
their  choice,  upon  their  representative  agreeing  to  assume  such 
a  responsibility ;  and  it  is,  to  this  extent,  a  check  upon 
members  who  might  be  disposed  to  ignore  the  conditions  upon 
which  they  had  been  elected  to  serve  iii  parliament  by  a  par- 
ticular constituency.  On  the  other  hand,  it  enables  a  member, 
whose  acceptance  of  office  ^'  from  the  crown  "  has  been  ratified 
by  the  suffrages  of  the  electors,  to  change  from  one  such  office 
to  another  without  the  personal  trouble  and  inconvenience  to 
public  business,  which  would  result  from  his  having  again  to 
offer  himself  for  re-election  :  provided  only  that  the  change  be 
immediate,  and  that  the  office  subsequently  accepted,  as  well 
as  that  which  has  been  relinquished,  be  an  office  actually  desig- 
nated in  the  schedule.^ 

Id  Canada,  where,  as  a  general  rule,  the  English  parlia- 
Law  in  mentary  practice  prevails,  the  law  concerning  the 

Canada.  vacation   of  scats   on   accepting  office  has  been 

modified  in  a  similar  direction  ever  since  1853.  First,  by  the 
statute  16  Vict.  c.  154,  and  afterwards  by  the  amended  statute 
20  Vict.  c.  22,  sec.  7,  it  was  provided,  that  if  a  member  of  the 

*  //ans.  D.  V.  189,  pp.  744-747. 

'  See  May,  Pari.  Prac.  ed.  1883,  p.  704. 
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legislative  assembly,  or  an  elected  member  of  the  legislative 
council,  who  holds  any  of  the  (enumerated)  offices  forming 
part  of  the  provincial  administration,  *'  resigns  his  office,  and, 
within  one  month  after  his  resignation  accepts  any  other  of  the 
said  offices,  he  shall  not  thereby  vacate  his  seat  in  the  said 
assembly  or  council."  ^ 

Having  ascertained  the  circumstances  in  which  a  member 
of  the  House  of  Commons  is  required,  by  law,  to 
vacate  his  seat  upon  accepting  office  under  the  atitluesTn 
crown,  we  have  next  to  inquire,  what  constitutes  an  o^^^^^^"*^^  ^^ 
acceptance  of  office  sufficient  to  justify  the  issue  of 
a  new  writ  ? 

Ordinarily,  and  as  a  matter  of  convenience,  mere  agreement 
to  accept  a  disqualifying  office  vacates  the  seat.*^  ^ 

•  Asfrccmcnt  to 

But  such  agreement  should  be  distmctly  stated,  as  accept  office 
the  ground  of  vacancy  ;  and,  at  any  rate,  in  offer-  ^^'="'«'*  '*^^'- 
ing  himself  for  re-election,  the  candidate  must  appear  before 
his  constituents  as  an  actual  office-holder  under  the  crown,  or 
his  seat  may  again  be  vacated  by  his  appointment  to  the  par- 
ticular office.^ 

But  while  it  is  customary  to  issue  a  new  writ  so  soon  as  a 
member  has  agreed  to  accept  a  disqualifying  office, 
mere  agreement  does  not  of  itself  disqualify.*    It  oTa^new  wru"" 
is  true  that,  by  agreeing  to  accept  an  office  from  may  be 
the   crown,  a   member  places   himself  under  the  ^^  ^^^  " 

'  Con,  Stat,  of  Canada  {i?)?>'])f  Tp.  i8i. 

"^  Hats.  Free.  v.  2,  p.  6i  n, 

^  In  iSoi  Mr.  Addington,  being  at  the  time  a  member  of  the  House  of 
Commons,  received  the  king's  commands  to  form  a  new  administration,  in 
which  it  was  intended  that  he  should  fill  the  post  of  chancellor  of  the 
exchequer.  The  arrangements  for  the  new  ministry  were  in  progress, 
when  they  were  interrupted  by  the  king's  illness.  Believing  that  the  delay 
would  be  short,  Mr.  Addington  thought  to  expedite  matters  by  accepting 
the  Chiltern  Hundreds.  Thereupon,  on  February  19,  a  new  writ  was 
ordered.  Mr.  Addington  had  fully  anticipated  that  his  appointment  as 
chancellor  of  the  exchequer  would  have  taken  place  before  his  re-election. 
But  this  was  prevented  by  the  continued  illness  of  the  king  ;  and  he  was 
again  returned,  and  took  his  seat  in  the  House  on  February  27,  not  as  a 
minister  of  the  crown,  but  as  a  private  member.  It  was  not  until  March  14 
that  the  king  was  sufficiently  recovered  to  admit  of  his  receiving  the  seal? 
from  Mr.  Pitt,  and  transferring  them  to  Mr.  Addington.  This  formal 
acceptance  of  office  by  Mr.  Addington  again  vacated  his  seat  ;  and  it  was 
March  23  before  he  reappeared  in  the  House  as  a  minister  of  the  crown 
(May,  Const.  Hist.  v.  I,  pp.  164,  165). 

*  Lord  Nugent's  case,  Mir.  of  Pari.  1831-2,  pp.  3331,  3350. 


■li 


4^> 


PARLIAMENTARY   GOVliRXMEXT. 


•i' 


influence  against  which  the  statute  of  Anne  is  directed.  Never- 
theless, if  there  be  a  reasonable  excuse  to  justify  delay,  it  has 
been  usual  for  the  House  to  await  the  performance  of  some 
formal  a  ;t  of  acceptance,  before  proceeding  to  order  the  issue 
of  a  new  writ.  Meanwhile,  the  member  is  not  debarred  from 
the  exercise  of  any  of  his  legislative  functions.^ 

The  proper  time  for  the  issue  of  a  new  writ  to  supply  a 
vacancy  in  the  House  of  Commons  may  be  further 

Wow  writs  ,  ^       . 

ui.oii  elevation  illustratcd  by  reference  to  vacancies  occasioned  by 
to  the  peerage,  glevation  to  the  peerage. 

'  For  example,  in  the  session  of  1822,  Mr.  Canning  spoke  and  voted  in 
the  House  of  Commons  repeatedly  after  he  had  agreed  to  accept  the  post  of 
governor-general  of  Inc'ia  [Pari.  Deb.  N.S.  v.  7,  p.  136;  lb.  Index,  z'crbo 
Canning,  G. ;  Bell,  Life  0/ Canning,  pp.  319-322  ;  Ed.  Rev.  v.  109,  p.  269). 

In  1840  Mr.  Horsman,  M.P.  for  Cockermouth.  issued  an  address  to  his 
electors,  dated  May  18,  informing  them  that  he  had  l:"v,en  offered  the  post 
of  a  junior  lord  of  the  treasury,  and  had  felt  it  to  be  his  "duty  to  accept 
it  "  {^Mir.  of  Pari.  1840,  pp.  3243,  3265,  3308)  ;  but  it  was  not  until 
May  21  that  a  new  writ  was  ordered  for  Cockermouth,  Mr.  Horsman 
having,  meanwhile,  spoken  and  voted  in  the  House. 

Upon  the  formation  of  Sir  R.  Peel's  administration  in  September,  1841, 
the  office  of  lord  chancellor  of  Ireland  was  assigned  to  Sir  E.  B.  Sugden. 
On  Septemljer  20  the  question  was  asked  in  the  House  of  Commons,  why 
no  new  writ  had  been  moved  for  upon  this  nomination,  to  which  Sir 
K.  B.  Sugden  replied,  **  It  is  quite  true  that  I  have  considered  it  my  duty 
to  accept  the  appointment  ;  but  those  measures  have  not  as  yet  been  com- 
pleted which  are  necessary  to  displace  the  former  officers."  Sir  R.  Peel 
con  firmed  this  statenr.ent.  saying,  "It  is  intended  the  appointment  should 
be  made,  but  the  ceremony  even  of  kissing  hands  has  not  yet  taken  place  " 
{/l>.  1841,  sess.  2,  p.  327). 

On  November  22,  1830,  a  new  writ  was  ordered  by  the  House  of 
Commons  for  Preston,  in  the  room  of  the  Hon.  E.  G.  Stanley,  appointed 
chief  secretary  for  Ireland.  On  November  25,  a  supersedeas  thereto  was 
directed  to  be  issued,  it  being  stated  that  Mr.  Stanley  "  had  not  accepted  " 
the  said  office  "  with  the  legal  technicalities  necessary  ;  and  that  therefore 
the  House,  in  directing  the  issue  of  the  writ,  acted  upon  misinformation  as 
to  the  fact  of  the  vacancy."  This  course  was  declared  to  be  "quite  in 
accordance  with  former  precedents"  {lb.  1830,  sess.  2, p.  350).  Eight  days 
afterwards  the  writ  was  again  ordered,  without  remark  {lb.  p.  365). 

In  1835,  upon  the  formation  of  the  Melbourne  Administration,  new 
writs  were  ordered  in  the  House  of  Commons  on  behalf  of  several  members 
who  had  accepted  office  therein  ;  but  in  the  case  of  Lord  Morpeth,  the 
intended  secretary  for  Ireland,  the  writ  was  ordered  upon  his  having 
accepted  the  Chiltern  Hundreds;  which  was  explained  by  "the  circum- 
stance of  sufficient  time  not  having  yet  elapsed  for  making  out  his  appoint- 
ment as  chief  secretary  for  Ireland  "  (//;.  1835,  p.  845).  But  he  appeared 
at  the  hustings,  and  was  re-elected  in  the  latter  capacity  (Smith,  Pari,  of 
Eng.  V.  2,  p.  139). 
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When  a  member  of  the  House  is  created  a  peer  of  the 
rcahn,  it  is  usual  to  issue  the  writ  on  his  kissini;  hands  after 
the  warrant  under  the  sign  manual  has  issued,  although  this  is 
but  a  preHminary  step  to  the  making  out  of  the  patent ;  but 
the  writ  is  sometimes  delayed  until  the  j)atent  has  been  made 
out,  or  the  nrt'/>i  endorsed.^ 

But,  where  a  peerage  devolves  by  inheritance  upon  a  member 
of  the  House  of  Commons,  it  is  customary  to  await  the  issue 
of  the  writ  of  summons  calling  the  lieir  to  the  other  House  ; 
when  the  motion  for  a  new  writ  of  election  should  be  "in  place 

of ,  now  summoned  up  to  the  House  of  Lords."     It  is  not 

because  the  issuing  or  withholding  the  writ  of  summons  at  all 
affects  the  rights  of  succession,  that  this  practice  is  observed, 
for  the  legitimate  heir  is  entitled  to  demand  his  writ  of 
summons  ex  debito  jiistitid,  if  it  has  been  wilfully  or  in- 
advertently withheld ;  but  because  it  affords  the  readiest  proof 
to  the  House  of  Commons  that  one  of  their  number  has 
become  a  peer,  and  is  no  longer  entitled  to  a  seat  in  their 
chamber.^  The  fact  of  the  issue  of  a  writ  of  summons  is  not 
indeed  the  only  conclusive  evidence  in  such  cases,  for  should 
any  unreasonable  delay  occur,  or  other  cause  require  it,  the 
House  might  institute  an  inquiry  into  the  birth,  parentaL,e, 
and  legitimncy  of  the  claimant,  he  being  a  member  of  the 
Commons. 

Any  statement  of  the  law  and  practice  concerning  the 
vacation  of  the  seat  of  a  member  of  the  House  of  chiitem 
Commons  upon  accepting  an  office  of  profit  from  Hundreds. 
the  crown,  would  be  incomplete  without  some  account  of  the 
Chiltern  Hundreds.  It  being  contrary  to  the  ancient  law 
of  parhament  for  a  chosen  representative  of  the  people  to 
refuse  to  accept,  or  to  resign,  the  trust  conferred  upon  him,'^ 
a  member  wishing  to  retire  accepts  an  office  by  which  his  seat 
is  legally  vacated.  For  this  purpose  it  is  customary  to  confer 
upon  any  member  who  may  apply  for  the  same  the  office  of 

*  Campbell,  Lives  of  the  Chancellors^  v.  4,  p.  125  ;  but  see  May,  Pari, 
Prac.  ed.  1883,  p.  698. 

"^  See  Hans.  D.  v.  74,  pp.  109,  283. 

'  May,  Pari.  Prac.  ed.  1883,  p.  708.  Members  of  the  Canadian  legis- 
lature are  empowered  to  resign  their  seats  at  any  time,  except  when  tl)eir 
right  to  the  seat  is  contested,  or  within  the  ordinary  period  for  petitioning 
against  their  election;  by  the  Consol.  States  of  Canada  (1886),  c.  13, 
sees.  5,  etc. 
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Steward  or  bailiff  of  her  Majesty's  three  Chiltern  Hundreds,  of 
Stoke,  Desborough,  and  Bonenham ;  or,  of  the  Manors  of 
East  Hendred,  Northstead,  or  Hempholme ;  or,  of  Escheator 
of  Munster.^  These  stewardships  are  merely  nominal  offices ; 
but  they  are  technically  sufficient  for  the  purpose  in  view ; 
and,  as  soon  as  that  purpose  is  accomplished,  they  are 
resigned.''^ 

The  appointment  to  the  Chiltern  Hundreds  is  vested  in  the 
chancellor  of  the  exchequer ;  but  he  acts  formally  and  minis- 
terially in  conferring  it  upon  any  applicant,  unless  there  appears 
to  be  sufficient  grounds  to  justify  a  refusal.  Nevertheless,  the 
office  wou^d  never  be  granted  to  a  person  in  a  state  of  mental 
incapacity,  or  where  proceedings  were  pending  whereby  the 
applicant  might  be  lawfully  deprived  of  his  seat,  or  expelled 
from  the  House.^ 

Where  a  vacancy  occurs  in  the  House  of  Commons,  whether 
by  death,  elevation  to  the  peerage,  or  acceptance 
of  office — prior  to,  or  shortly  after,  the  first  meet- 
ing of  a  new  parliament ;  or  within  fourteen  days 
after  the  return  of  a  newly  elected  member — a  writ 
will  not  be  issued,  upon  any  such  member  so  vacat- 
ing his  seat,  until  the  expiration  of  the  time  limited  for  pre- 
senting election  petitions.  Furthermore,  u|)on  any  such 
vacancy  occurring,  as  a  general  rule,  no  new  writ  can  issue,  if  a 
l>etitior:  has  been  presented  against  the  election  or  return,  until 
the  petition  has  been  finally  adjudicated  upon.*  And  for  the 
obvious  Tf'^^-^n  that  it  might  appear,  as  a  result  of  such  an 
investigc-'tion,  that  there  had  been  no  vacancy,  for  that,  in  fact, 
another  person  w  as  the  rightful  owner  of  the  seat. 

But  in  1^52,  the  letter  part  of  this  particular  rule  was  set 


New  writs  not 
to  be  issued 
until  expiry  of 
time  for 
questioning 
returns. 


'  2  //a/j.  Prec.  55  u.  As  an  office  cannot  be  conferred  twice  on  one 
day,  if  there  be  a  second  applicant,  on  (.he  same  day,  for  the  Chiltern 
Hundreds,  it  is  necessary  to  have  recourse  to  another  stewardship  (Peel, 
J/(ins.  D.  V.  83,  p.  505). 

-  May,  Farl.  Frac.  ed.  1883,  p.  709. 

'  Nans,  D.  v.  65,  p.  1 102  j  and  see  the  Bodmin  case  (Election  Coni- 
]  romises),  lb.  v.  155,  pj).  960,  1039,  1293;  see  also  the  I'ontefract 
Election  case,  Ih.  pp.  1254,  1276,  1296,  1406,  1409.  At  the  termination 
uf  this  inquiry  the  sitting  member  (W.  Overend)  accepted  the  Chiltern 
Hundreds  on  February  2,  i860. 

*  See  Election  Tetitions  Act,  1868,  c.  6 ;  Clerk,  Law  of  Elections^ 
p.  223  ;  Ham.  D.  v.  186,  p.  1199. 
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aside,  and  a  contrary  practice  established,  on  behalf  of  members 
accepting  office.  In  this  year  there  was  a  g^eneral  And  if  there  ..• 
election,  and,  shortly  after  the  meetinof  of  parlia-  apetiiion,  no 

.,  -^  ^       e-  J'-         writ  to  issue, 

ment,  it  became  necessary  to  form  a  new  admmis-  if  .eat  be 
tration.  The  wholesome  and  hitherto  invariably  claimed, 
respected  rule — to  delay  the  issue  of  writs  upon  any  vacancy 
until  the  rights  of  the  election  (if  called  in  question)  had  been 
determined — would  undoubtedly  have  occasioned  some  public 
inconvenience  at  this  juncture.  Amongst  the  members  who 
had  accepted  office  in  the  new  ministry,  there  were  several 
whose  returns  had  been  petitioned  against.  Whereupon  the 
speaker  was  appealed  to,  and  he  decided,  "  that  in  the  case 
of  an  election  petition  complaining  of  an  undue  return,  or 
of  the  return  of  a  member  in  consequence  of  bribery,  but 
not  claiming  the  seat  for  another  person,  it  was  competent  for 
the  House  to  issue  a  new  writ.  But  that  in  the  case  of  a 
petition  complaining  of  the  undue  return  of  a  member,  and 
claiming  the  seat  for  another  person,  it  was  not  competent  for 
the  House  to  issue  a  new  writ,  pending  [the  de-  .  ^ 

cision  upon]  the  petition ;  inasmuch  as  the  House 
in  that  case  could  not  know  which  of  the  two  [candidates]  bad 
been  duly  elected."  As  it  happened  that  in  every  instance 
but  one,  where  petitions  had  been  presented  against  the 
return  of  the  newly  appointed  ministers,  the  seat  was  not 
claimed,  new  writs  were  immediately  issued.^  But  in  the 
Athlone  case,  where  the  seat  of  the  sitting  member  (Mr.  Keogh) 
was  claimed  for  another  person,  no  new  writ  was  ordered, 
upon  his  being  appointed  solicitor-general  for  Ireland,  until 
the  petition  against  his  return  had  been  tried  and  determined.^ 
The  new  practice — authorizing  the  issue  of  new  writs  upon 
members  accepting  office,  directly  after  the  expiration  of  the 
time  allowed  for  petitioning  against  the  return,  unless  the 
seat  is  claimed — was  followed,  in  similar  circumstances,  in 
1859.  But  it  gave  rise,  in  one  case  (that  of  Lord  Bury),  to 
much   dispute.^     The  decision  of  the  speaker   in    1852   was 

'  Hans.  D,  V.  123,  p.  1742.  The  point  has  been  previously  decicied  to 
the  same  effect  in  the  case  of  Sir  Fitzroy  Kelly,  in  April,  1852  (see  May, 
Pari.  Frac.  ed.  1883,  p.  714). 

*  Clerk,  Law  of  Elec.  p.  218  n. 

'  May,  Pari.  Proi.  ed.  1883,  p.  696  ;  Smith,  Par!.  Rimcmbraiicery  lS5t;, 
pp.  103,  105. 
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([uestioned  before  an  election  committee,  and  the  opinioii 
expressed  tliat  the  House  ouglit  to  reconsider  the  matter.'  It 
must  be  admitted  that  the  weight  of  legal  authority  is  against 
the  construction  of  the  law  adopted  by  the  House  of  Com- 
mons,^ however  much  may  be  said  in  favour  of  the  speedy 
issue  of  the  writ  on  the  score  of  convenience. 

In  1867,  an  attempt  was  made  to  get  rid  of  the  distinction 
Unsuccessful  ^rawn  by  the  speaker,  in  respect  to  petitions  claim- 
utemptsto  ing  the  seat  for  another  candidate.  On  April  5, 
1867,  a  member  called  the  attention  of  the  House 
to  the  practice  that,  "  when  a  petition  praying  for 
the  seat  was  presented  against  any  person  who  had  been 
appointed  to  an  office  of  profit  under  the  crown,  no  writ  could 
issue  until  the  petition  had  been  decided."  He  pointed  out  a 
recent  example  of  the  vexatious  operation  of  the  existing 
usage,  whereby  a  minister  of  the  crown  had  been  kept  out 
of  the  House  of  Commons  by  reason  of  a  petition  claiming 
his  seat,  which  was  afterwards  withdrawn ;  and  he  moved 
that,  "whenever  a  member  of  this  House  shall  accept  an 
office  of  profit  under  the  crown,  a  writ  for  a  new  election  may 
issue,  notwithstanding  that  the  time  limited  for  presenting  a 
petition  may  not  have  expired,  or  that  a  petition  praying  for 
the  seat  may  have  been  presented."  A  technical  objection 
prevented  the  debate  on  this  motion  from  proceeding ;  but  it 
was  remarked  by  an  old  and  experienced  member,  that  the 
mover  "  had  made  out  no  case  for  altering  the  rules  of  the 
House  "  in  this  matter.  For  "that  which  might  turn  out  to  be 
the  property  of  one  person  ought  not  to  be  given  to  another. 
In  the  very  rare  case  of  cabinet  ministers  not  being  able 
to  take  their  seats  for  a  fortnight  or  three  weeks  .  .  .  the 
secretary  to  the  treasury,  or  some  of  the  subordinate  officers 
of  the  government  who  did  not  vacate  their  seats,  might  very 
well  discharge  the  necessary  business  in  their  absence."  ^ 

Where  there  has  been  no  legal  return  made  to  the  writ — as 
When  no  legal  ^Y  the  election  of  a  person  who  is  incapable  of 
return  is  made,  being  chosen  —  the  House  of  Commons  will  pro- 
ceed to  inquire  into  the  matter,  and  to  order  a  new  writ 
to  be  issued  without  any  delay.     For,  except  in  the  trial  of 

*  //atis.  D.  V.  157,  p.  1 149. 

"^  See  Clerk,  Law  of  E Ice.  pp.  212-224. 

*  Hans.  D.  v.  1 86,  pp.  1199-1201. 
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election  petitions,  and  questioning  returns  to  writs  of  election 
(which  are  now  tried  by  the  judges,  under  the  Act  of  1868), 
the  House  still  retains  its  ancient  jurisdiction,  to  determine  all 
questions  affecting  the  seats  of  its  members,  not  arising  out  of 
controverted  elections.^ 


11 


'  May,  Far/.  Prac.  1S83,  pp.  59,  722  ;  case  of  O'Donovan  Rossa,  Hans. 
D.  V.  199,  p,  122. 
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CHAPTER  III. 

THE    FUNCTIONS   OF    MINISTERS   OF    THE   CROWN    IN    RELATION 

TO    PARLIAMENT. 

In  the  preceding  cbipter  our  attention  b-^s  been  mainly  directed 
to  the  mode  in  which  ministers  of  the  crown  find  entrance 
into  parhament,  for  the  genera)  purpose  of  representing  therein 
the  authority  of  the  crown,  and  the  conduct  of  the  several 
branches  of  the  executive  government,  and  in  order  to  enable 
them  to  administer  the  affairs  of  state  which  hrve  been 
assigned  to  their  control,  in  harmony  with  the  opinio.^s  of  that 
powerful  and  august  assembly. 

We  must  now  point  out  the  functions  appertaining  to 
ministers  in  connection  with  parliament,  defining  those  which 
belong  to  the  administration  collectively,  and  those  for  which 
particular  ministers  are  accountable. 

Our  observations  on  this  subject  may  be  suitably  arranged 
under  the  following  heads : — (i)  The  Speech  from  the  Throne 
and  the  reply  thereto.  (2)  'T^he  introduction  of  public  Bills 
and  the  coniro'  of  legislation.  (3)  The  oversight  and  control 
of  business  generally.  (4)  The  necessity  for  unanimity  and 
co-operation  amongst  ministers.  (5)  Questions  put  to  ministers 
or  private  members,  and  statements  by  ministers.  (6)  The 
issue  and  control  of  royal  or  departmental  commissions. 

I.   The  Speech  from  the  Throne^  and  the  Address  in  Reply, 

According  to  modern  constitutional  practice,  the  first 
Speech  from  duty  of  ministers  in  relat"  a  to  parliament  is  to 
the  throne.  prepare  the  speech  intended  to  be  delivered  by,  or 
on  behalf  of,  the  sovereign  at  the  commencement  and  at  the 
close  of  every  session. 

rarliament   being  the  great  council  of  the  crown,  it  has 
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always  been  customary,  until  a  very  recent  period/  for  the 
sovere'gn  to  be  personally  present  when  it  is  first  assembled. 
But  the  duty  of  declaring  the  causes  of  summoning  parliament 
has  been  assigned  from  the  earliest  times  to  one  of  the  king's 
principal  ministers,  usually  the  lord  chancellor.'^ 

In  audition  to  the  formal  "opening  of  the  cause  of  the 
summons  "  by  the  chancellor,  it  was  usual  for  the  sovereign 
from  very  early  times  to  address  a  few  v/ords  of  compliment, 
congratulation,  or  advice,  to  his  faithful  parliament.  This 
was  understood  to  proceed  directly  from  the  heart  of  the 
sovereign,  and  was  not  intended  as  a  substitute  for  the  more 
formal  and  official  utterance  of  the  minister.  Thus,  at  the 
opening  of  the  first  parliament  of  King  James  (a.d.  1603),  it  is 
recorded  :  "  The  king's  speech  being  ended "  [the  which  is 
omitted  from  the  journal,  "  because  it  was  too  long  to  be 
written  in  this  place"],  "the  lord  chancellor  made  a  short 
speech,  according  to  the  form  and  order."  ^  ^t  other  times, 
however,  James  I.  dispensed  with  the  services  of  the  chancellor, 
and  made  his  own  speech  the  vehicle  of  communicating  to 
parliament  the  causes  of  summons.* 

Upon  the  accession  of  Charles  I.  the  following  ceremony 
was  observed  at  the  opening  of  his  first  parliament :  **  The 
king's  Majesty  being  placed  in  his  royal  throne,  the  Lords  in 
their  robes,  and  the  Commons  present  below  the  bar,  his 
Majesty  commanded  prayers  to  be  said.  And,  during  the  time 
of  prayers,  his  Majesty  put  off  his  crown^  and  kneeled  by  the 
chair  of  estate.  Then  it  pleased  his  majesty  to  declare  the 
cause  of  the  summons  of  this  parliament,"  in  a  speech  which, 
in  comparison  with  the  quaint  and  pedantic  harangues  of  his 
royal  father,  was  brief  and  businesslike.  It  concluded  in  these 
words :  "  Now,  because  I  am  unfit  for  much  speaking,  I  mean 
to  bring  up  the  fashion  of  my  predecessors,  to  have  my  lord 
keeper  to  speak  for  me  in  most  things ;  therefore  1  commanded 
him  to  speak  something  to  you  at  this  time — which  is  more 
for  formality  than  any  great  matter  he  hath  to  say  unto  you." 

*  [Lord  Melbourne,  writing  to  Lord  John  Ru  t.U  in  1837,  saic'.  of 
WilHam  IV, 's  intention  rot  to  open  parliament  in  person,  "No  king  had 
ever  stayed  away  before  except  on  account  of  some  personal  infirmity  of  hi; 
own"  {Life  of  Lord  J.  Russell^  v.  I,  p.  275  ;/.)• — Editor.] 

'  Stubbs,  Const.  Hist.  v.  3,  pp.  428,  478  ;  Elsynge,  Meth.  of  Pari,  c.  vi. 
'  Lords'  /our.  v.  2,  p.  264. 

*  //>.  V.  3,  pp.  8,  209. 
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Then  followed  a  few  observations  from  the  lord  keeper,  setting 
forth  the  king's  reasons  for  calling  the  present  parliament.^ 

After  the  Restoration,  the  ancient  and  constitutional  prac- 
tice was  continued  of  entrusting  to  the  lord  chancellor  the 
formal  communication  of  the  causes  for  convening  parliament ; 
whilst  the  sovereign  gave  personal  expression  to  his  desires 
and  sentiments  upon  the  occasion.^  One  of  Charles  II.'s  own 
speeches  is  probably  the  first  instance  of  an  avowedly  written 
speech  read  by  an  English  monarch  to  the  assembled  parlia- 
ment. On  October  21,  1680,  both  Houses  being  present,  the 
king  said,  "  My  lords  and  gentlemen,  I  have  many  particulars 
to  open  to  you ;  and,  because  I  dare  not  trust  my  memory 
with  all  that  is  requisite  for  me  to  mention,  I  shall  read  to  you 
the  particulars  out  of  this  paper."  Then  follows  the  royal 
speech,  which,  contrary  to  the  ordinary  practice,  was  not  sup- 
]jlemented  by  any  observations  from  the  lord  chancellor.^ 

Since  the  revolution  of  1688,  there  has  been  but  one  address 
from  the  throne  at  the  opening  of  parliament-  —that  which  is 
uttered  by  the  mouth  of  the  king  when  present,  or  by  the  lord 
chancellor  in  his  behalf,  and  by  his  express  command,*  or  by 
commissioners  deputed  by  the  sovereign  in  his  absence.  And 
it  has  become  the  invariable  practice,  and  is  an 
r\'spoSie  for  acknowlcdgcd  constitutional  right,  to  treat  this 
the  king's  spccch,  by  whomsoevcr  written,  as  the  manifesto  of 
''^^^  '  the  ministers  for  the  time  being,  so  as  to  admit  of 

its  being  freely  criticized  or  condemned,  with  the  usual  licence 
of  debate.^ 

William  III.  was  too  independent  a  monarch  to  receive  his 
speech  cut  and  dried  from  the  hands  of  any  one,  though  he  did 
not  hesitate  to  avail  himself  of  the  ability  and  experience  of 
his  lord  keeper  Somers  to  clothe  his  own  high  thoughts  and 

'   Lords^  four.  v.  13,  p.  435,  «  2b.  p.  293. 

^  lb.  p.  610.     See  Smith,  Pari.  Remcabrancer^  1862,  p.  4. 

■•  As  in  the  case  of  George  I.,  who,  from  his  inabihty  to  speak  English, 
directed  the  lord  chancellor  to  read  the  speech,  when  he  opened  parliament 
in  person  (Campbell's  Chan.  v.  iv.  p.  600).  Her  Majesty  Queen  Victoria 
followed  this  precedent  when  she  opened  parliament  1866,  1867,  1876,  and 
1877,  etc. 

*  Massey,  Rdgn  of  Oeon^^e  III.  v.  i,  p.  156  ;  Pari,  Hist.  v.  23,  p.  266  ; 
Mir.  ofj'arl.  1830,  sess.  2,  p.  36.  A  similar  latitude  is  allowed  in  the  debate 
upon  the  address  :  witness  the  speech  of  Mr.  O'Connell,  on  February  5, 
1833,  when  he  styled  the  address  a  "brutal  and  bloody"  one  {lb.  182,, 
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])iiri  oses  in  dignified  and  judicious  language.^  And,  even  after 
Soniers  had  retired  from  office,  his  accomplished  pen  was  still 
employed  by  the  king  on  this  service. 

We  have  a  notice,  concerning  the  speech  at  the  opening  of 
parliament  in  1701,  which  points  to  the  introduction  of  that 
which  has  since  become  an  unvarying  usage.  The  crafty  and 
experienced  Earl  of  Sunderland — who  was  the  cliief  adviser  of 
James  II.  during  most  of  his  unhappy  reign,  and  who  con- 
trived to  exercise  immense  influence  over  King  William  until 
his  retirement  from  public  life  in  1697 — writing  to  Lord  Somers, 
to  advise  him  upon  the  proper  management  of  the  new  parlia- 
ment, says,  "It  would  be  well  for  the  king  to  give  order  to 
two  of  the  cabinet  to  prepare  the  speech,  as  the  Duke  of 
Devonshire  and  Secretary  Vernon,  and  bid  them  consult  in 
private  with  Lord  Somers,  rather  than  to  bring  to  the  cabinet  a 
speech  already  made."  Sunderland's  advice  was  taken  in  such 
good  part,  that  the  speech,  with  which  King  William  opened 
this  his  last  parliament,  on  December  31,  1701,  was  entrusted 
to  Somers  to  draft,  notwithstanding  that  the  great  ex-chancellor 
was  no  longer  a  minister,  although  he  still  remained  one  of  the 
king's  most  honoured  servants.  Burnet  pronounced  this  speech 
to  be  "the  best  that  he,  or  perhaps  any  other  prince,  ever 
made  to  his  people."  ^ 

In  1708-9,  the  lord  treasurer  Godolphin  entrusted  to  Robert 
Walpole,  then  secretary-at-war,  the  task  of  framing  the  speeches 
from  the  throne,  to  be  delivered  by  Queen  Anne.^ 

Prompted  by  her  Tory  counsellors,  Queen  Anne's  speech, 
at  the  opening  of  parliament  in  17 11,  was  made  the  vehicle  of 
a  startling  attack  upon  the  conduct  of  her  great  general  and 
quondam  Whig  minister,  Marlborough,  whose  recent  campaigns 
upon  the  continent  had  rendered  him  unpopular  at  court  and 
with  the  people.  In  the  exordium  of  this  speech  her  M  fjesty 
said,  "  I  am  glad  that  I  can  now  tell  you  that,  notwithstand- 
ing the  arts  of  those  who  delight  in  war,  both  place  and  time 
are  appointed  for  opening  the  treaty  of  a  general  peace."  T(» 
this  the  Commons — whose  feelings  agains*-  Marlborough  were 
very  bitter — responded  by  a  special  reference  in  their  address 

'  Macaulay,  //isL  of  Eni^.  v.  4,  p.  726. 

-  Pari.  JJist.  V.   5,   p.    1329;  Pict.  Hist,  of  En^.   v.  4,  p.    134:  Eiii^. 

Cyclop.  (Biography),  v.  5,  p.  592. 
-'  Ewald's  Z//t' </ //'(i//('/t,  !>•  32. 
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to  "  the  arts  and  devices  of  those  who,  for  private  views,  may 
delight  in  war."  ^ 

The  first  speech  delivered  by  George  III.,  upon  his  accession 
to  the  throne  in  1760,  was  the  production,  not  of  his  constitu- 
tional advisers,  but  ot  ex-chancellor  Hardwicke,  in  conjunction 
with  the  king's  favourite,  the  Earl  of  Bute,  and  with  the 
addition  of  a  paragraph,  adverting  to  his  birth  and  education 
as  a  "  Briton,"  which  was  penned  by  the  king's  own  hand. 
The  draft  of  this  speech,  however,  was  communicated  to  the 
Duke  of  Newcastle,  in  order  that  it  might  be  formally  "  laid 
before  the  king  in  cabinet  council."  "  We  learn  that,  upon 
this  occasion,  the  king  endeavoured  to  procure  the  insertion  of 
other  words,  referring  to  "  the  bloody  and  expensive  war  "  in 
which  England  had  been  engaged;  but  Mr.  Pitt,  who  had  been 
mainly  responsible  for  the  conduct  of  that  war,  succeeded 
with  much  difficulty  in  prevaihng  upon  his  Majesty  to  omit 
them."  ^ 

By  modern  constitutional  practice,  the  royal  speech  to  be 
addressed  to  parliament  is  drafted  by  the  prime  minister,  or 
by  some  one  under  his  advice  and  direction  ;  it  is  then  sub- 
mitted to  the  cabinet  collectively,  that  it  may  be  settled  and 
approved,  and  it  is  afterwards  laid  before  the  sovereign  for 
consideration  and  sanction/ 

Cireat  care  is  necessary  in  framing  a  royal  speech,  so  as  to 
^       avoid  any  expression  that  might  occasion  differences 

Contents  of  a  .  .     f         K  ,.  °,        , 

royal  speech  to  of  opmion  m  parliament,  lead  to  acrimonious 
jKirhameiu.  debate,  or  otherwise  impair  the  harmony  that 
ought  to  subsist  between  the  crown  and  the  other  branches  of 
the  legislature.^  The  speech  at  the  opening  of  a  session 
should  include  a  statement  of  the  most  material  circumstances 
of  public  interest  which  have  occurred  since  parliament 
separated,  and  should  announce  in  general  terms  the  principal 
measures  which  it  is  the  intention  of  ministers  to  bring  under 
tlie  consideration  of   parliament.''     But  it  is  not   customary 

>  Knight,  Po/>.  Hist,  of  Eng.  v.  5.  pp.  377,  378. 

'  Harris,  Life  of  Hardwicke^  v.  3,  p.  231. 

'  May,  Const.  Hist.  v.  I,  p.  12;  Ed.  Rev.  v.  126,  p.  4;  Lords  Jour. 
V.  30,  p.  9.  *  Campbell,  Chanc.  v.  7,  p.  409. 

'•"  Vonge,  LJfe  of  Ld.  IJvcr.  ool^  v.  i,  p.  207, 

"  Lord  Derby,  Llans.  D.  v.  144,  p.  22 ;  Mr.  Disraeli,  Lb.  v.  198, 
!'•  *375  ;  V-  222,  p.  96;  V.  227,  p.  89.  See  the  reason  assigned  lor 
v.'uuliii  g  any  reference  to  an  intended  measure  rela'ive  to  the  civil  list,  in 
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to  refer  to  subsidiary  arrangements  that  have  been  taken  by 
government,  pursuant  to  the  provisions  of  particular  Acts  ot' 
Parliament,  no  matter  how  important  they  may  be.^  And  ii 
is  not  usual  to  refer  in  a  speech  from  the  throne  to  the 
existence  of  distress  in  the  country,  unless  it  be  of  a  character 
wholly  exceptional,  and  of  universal  prevalence.^ 

In  fact,  nothing  should  be  mentioned  by  the  sovereign  that 
parliament  cannot  echo  with  freedom  and  propriety,  it  being 
always  borne  in  mind  that  parliament  echoes  nothing  without 
discussion.  It  is  for  this  reason  that  it  is  not  customary  to 
mention  the  death  of  foreign  sovereigns  in  a  king's  speech. 
To  bring  a  deceased  foreign  sovereign  before  parliament  for 
discussion  would  be  a  liberty  unwarrantable  with  the  sovereigns 
of  other  nations.^  Furthermore,  in  the  speech  at  the  close  of 
the  session,  as  well  as  upon  all  other  occasions,  the  sovereign 
should  abstain  from  taking  notice  of  any  Bills  or  other  matters 
depending,  or  votes  that  have  been  given,  or  speeches  made, 
in  either  House  of  Parliament,  until  the  same  have  been 
communicated  to  the  crown  in  a  formal  and  regular  maL.er.* 

In  1864,  Lord  Palmerston  (prime  minister)  adverted  to  the 
omission  in  the  royal  speech  of  the  old  stereotyped  phrase, 
that  her  Majesty  "had  received  friendly  assurances  from 
foreign  powers."  He  said  it  was  not  the  first  time  that  that 
very  unmeaning  passage  had  been  left  out,  and  he  trusted  it 
would  never  appear  again,  "  because  such  friendly  assurances 
are  never  given  or  received ; "  and  the  only  meaning  of  the 
expression  was  that  the  sovereign  was  in  good  relations  with 
foreign  powers,  which,  when  it  was  actually  the  case,  should  be 
stated  plainly.® 

It  was  formerly  the  usage  for  the  prime  minister  to  read 
over  the  royal  speech  to  the  supporters  of  government,  on  the 
day  before  its  delivery,  in  "  the  cockpit,"  i.e.  the  treasury 
chambers — so  called  from  these  apartments  having  been 
originally  built  by  Henry  VIII.  as  a  cockpit,  and  assigned  by 

the  speech  from  the  throne  {Mir.  of  Pari.  1831,  p.  193  ;  and  see  Hans.  D. 
V.  194,  pp.  b8,  76,  81. 

'   Mr.  Gladstone,  Hans.  D.  v.  209,  p.  II 2. 

'  Jb.  V.    199,  pp.    1070,   1071  ;   and   see    Le   Marchant,  Life  of  Eai  I 
Spc-mer,  p.  233. 

*  Ml.  Canning's  letter,  Jan.  27,  1826  ;  Stapleton's  Canning,  p.  610, 

*  Hatscll,  Prec.  v.  2,  pp.  353,  356. 
••  J/ans.  D.  V.  176,  p.  1266. 
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Charles  II.  to  the  use  of  the  Treasury  ^ — but  the  custom  was 
dropped  in  1794  or  1795.^  It  has  since  been  the  practice  to 
read  the  speech  the  evening  previous  to  its  delivery  to  the 
chief  supporters  of  the  government  in  both  Houses,  at  the 
dinner-table  of  the  leaders  of  the  Lords  and  Commons  respec- 
tively. 

One  of  the  first  acts,  in  both  Houses,  at  the  commencement 
.  , ,  c      of  the  session,  is  to  pass  an  address  of   thanks 

Addresses  of         .  '  i     /-  ,  i 

thanks  for  the  m  auswcr  to  the  speech  from  the  throne.  It  was 
.speech.  during  the  premiership  of  Sir  Robert  Walpole,  in 

1726,  that  we  find  the  first  instance  of  the  two  Houses  echoing 
the  words  of  the  speech,  in  such  addresses ;  ^  a  practice  which 
until  recently  has  been  invariably  followed.* 

Prior  to  the  revolution  of  1688,  it  was  customary  to  postpone, 
until  a  subsequent  day,  the  consideration  in  parliament  of  the 
speech  from  the  throne,  so  as  to  afford  an  opportunity  to 
members  to  become  more  fully  acquainted  with  its  contents. 
But,  since  that  epoch,  it  has  been  usual  to  move  the  address 
in  answer  to  the  speech  on  the  same  day  that  it  was  delivered  ; 
inasmuch  as  members  had  ample  means  of  knowing  the 
contents  of  the  speech  before  they  were  called  upon  to  debate 
it,  either  by  attending  overnight  at  the  cockpit,  or  through  the 
medium  of  the  newspapers,  into  which  the  general  contents  of 
the  royal  speech  ordinarily  find  their  way  on  the  .  orning  of 
the  day  upon  which  it  is  uttered.  In  the  year  1822,  an 
attempt  was  made  in  the  House  of  Commons  to  defer  the 
consideration  of  the  speech  for  two  days,  but  without  success.' 
Royal  speeches,  in  former  times,  were  generally  of  consider- 
able length,  embracing  a  variety  of  topics,  which 
rendered  it  advisable  to  take  time  in  framing  a 
suitable  reply ;  but,  since  the  introduction  of 
parliamentary  government,  it  has  become  the  practice  to  treat 
the  several  topics  contained  in  the  speech  in  a  manner  which 
does  not  oblige  the  Houses,  in  their  addresses  of  thanks,  to 

'  Thomas,  Hist,  of  Excheq.  p.  137. 

*  Russell,  Memorials  oj  Fox,  v.  2,  p.  211  «. 
'  Campbell,  Chanc.  v.  4,  p.  6oo. 

*  [Of  late  years,  in  order  to  <  ive  the  time  which  had  been  occupied 
by  the  debates  on  the  address,  a  shot  address  thanking  the  crown  in 
general  terms  for  the  speech  from  the  throne,  has  been  substituted  for 
the  longer  echo  of  the  speech  itself. — Editor.] 

*  JJans.  D.  N.S.  v,  6,  pp.  27,  47  ;  and  see  //'.  v.  72,  p.  60. 
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pronounce  any  opinion  upon  questions  of  a  doubtful  character 
— and  upon  which  full  information  has  not  3et  been  «:oin- 
municated  to  parliament — but  rather  enables  them  to  reserve 
for  separate  discussion  upon  subsequent  motions  all  matters 
whereupon  there  is  likely  to  be  any  material  difference  of 
opinion  amoni^'st  members  of  the  legislature.^ 

It  has  sometimes  happened,  however,  that  ministers  "  have 
felt  it  be  their  duty,  and  of  importance  to  the  public  service, 
thit,  on  the  first  occasion  of  meeting  the  'parliament,  the 
definite  and  positive  opinion  of  parliament  should  be  taken  on 
some  great  principle,  introduced  for  the  purpose  of  regulating 
their  public  conduct."  ^  And  sometimes  the  opposition  has 
deemed  it  to  be  incumbent  upon  them,  at  the  outset  of  a 
session,  to  proi)Ose  amendments  to  the  address  for  the  purpose 
of  determining  whether  the  administration  does  or  does  not 
possess  the  confidence  of  the  House.^ 

It  is  customary  for  the  leader  of  the  House  to  entrust  the 
moving  and  seconding  of  the  address  in  answer  „,, 

1  lie  mover  'iiitl 

to  the  speech  to  some  member  who  is  not  an  seconder  of  "the 
"habitual  speaker;"*  and  such  occasions  afford  •'^'^'^'■'^■'*^- 
an  excellent  opportunity  for  the  introduction  to  the  notice 
of  parliament  of  members  from  whom  a  successful  debut  may 
be  anticipated.  The  House  is  always  disposed  to  receive 
with  favourable  consideration  new  candidates  for  parliamentary 
distinction,  and  the  numerous  topics  of  pubhc  interest  con- 
tained in  the  speech  present  a  peculiarly  advantageous  opening 
for  an  inexperienced  debater.  And  here  it  may  be  noticed 
that,  by  the  37  th  rule  of  the  House  of  Commons,  the  proposer 
and  seconder  of  such  a  motion  ought  to  "  attend  in  their 
places  in  uniform  or  full  dress." 

In  selecting  persons  for  this  duty,  it  is  usual,  in  the  House 
of  Commons,  to  make  choice  of  a  member  who  represents  the 

*  Lord  John  Russell,  lb.  v.  72,  p.  85  ;  Sir  R.  Peel,  lb.  p.  94  ;  Palmer- 
ston,  lb.  V.  102,  p.  205  ;  and  see  lb.  v.  136,  p.  91.  A  debate  on  the 
address  has  been  likened  to  a  day's  coursing  where  there  were  too  many 
hares  on  the  ground.  You  started  a  fresh  hare  every  moment,  and  caught 
none  {lb.  v.  227,  p.  32). 

*  Lord  Stanley  (Earl  of  Derby),  Hans.  D.  v.  139,  p.  18. 

'  See  cases  ol  such  amendments  in  both  Houses,  in  1841,  and  in  the 
House  of  Commons  in  1859;  and  see  Smith,  J^ar/.  Rememb.  1859,  p.  91. 
See  also  the  amendment  to  the  address  carried  against  ministers  in  the 
House  of  Commons  in  1835,  and,  more  recently,  in  1892. 

*  Hans.  D.  v.  173,  p.  7. 
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landed  interest  to  move  the  address,  and  some  one  specially 
acquainted  with  commerce  and  mercantile  affairs  to  be  the 
seconder.  No  particular  usage  is  observed  in  the  House  of 
Lords  in  this  particular.^ 

The  form  and  order  of  drawing  up  the  address  in  answer 
to  the  speech,  and  the  stages  at  which  it  is  permissible  to 
propose  amendments  thereto,  need  not  be  described,  as  they 
are  clearly  explained  in  May's  Parliamentary  Practice? 

Pending  the  agreement  of  the  House  to  the  address, 
questions  may  be  put  to  ministers,  and  addresses  passed  for 
the  production  of  papers.^  But  it  is  usual  to  defer  the 
presentation  of  papers  asked  for,  and  to  postpone  a  formal 
reply  to  an  ordinary  address,  until  the  answer  of  the  crown  to 
this  address  has  been  reported."* 

The  speech  from  the  throne  at  the  close  of  a  session 
recapitulates  the  principal  measures  which  have  engaged  the 
attention  of  parliament,  and  to  which  the  royal  sanction  has 
been  given.  Regret  may  be  suitably  expressed  on  this 
occasion  at  the  inability  of  parliament  to  mature  legislation 
upon  any  particular  subjects  which  were  commended  to  their 
consideration  in  the  royal  speech  at  the  opening  of  the 
session.** 

2.   The  Introduction  of  Public  Bills ^  and  the  Control  of 

Legislation. 

In  addition  to  the  measures,  specially  commended  to  parlia- 
Ministeriai  mcnt  in  the  spcech  from  the  throne,  it  is  the  right 
measures.  and  duty  of  ministers  of  the  crown  to  submit  to 
its  consideration  whatever  measures  they  may  deem  to  be 
necessary  for  the  public  service. 

Where  the  rights  of  the  crown,  its  patronage  or  prerogative, 
lii  iffectin  ^"^^  specially  concerned,  although  the  subject-matter 
the  rights  of  of  a  prop^  iscd  Bill  affecting  the  same  may  have 
the  crown.  bccn  generally  recommended  to  the  notice  of 
parliament  in  the  speech  from  the  throne,  a  special  royal 
message — either  under  the  sign  manual,  or  verbally  conveyed 

'  See  Wellington's  Desp.  Civ.  S.  v.  6,  pp.  399,  458,  462. 
'  May,  ed.   1883,  p.  223  ;  but  see  cases  on  these  points,  Mir.  of  Pari. 
18.51,  pp.  7-10;  lb.  1834,  p.  37  ;  lb.  1839,  p.  43  ;  Hans.  D.  v.  185. 
'  Com.  Jour.  1833,  pp.  8-30. 

*  Hans.  D.  v.  199,  p.  322. 

*  See  speeches  from  throne,  Aug.  lo,  1872,  and  Aug.  7,  1874. 
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through  a  minister  of  the  crown — is  necessary  to  signify  that 
her  Majesty  is  pleased  to  place  at  the  disposal  of  parliament 
her  interests,  etc.,  in  the  particular  matter. 

This  intimation  should  be  given  before  the  committal  of  the 
Bill.^  But  where  a  public  bill  of  this  description  Is  proposed 
to  be  initiated  by  a  private  member,  and  not  upon  the  respon- 
sibility of  ministers,  the  House  ought  to  address  the  crown  for 
leave  to  proceed  thereon,  before  the  introduction  of  the  same ;  - 
although,  according  to  the  practice  of  parliament,  it  is  not 
absolutely  necessary  to  obtain  this  assent  before  the  third 
reading.''  In  the  case  of  a  local  or  private  bill,  affecdng  thvj 
crown  property  or  rights,  the  royal  consent  must  be  given 
before  the  third  reading,  or  the  bill  cannot  be  proceeded 
with.* 

By  modern  constitutional  practice,  ministers  of  the  crown 
are  held  responsible  for  recommending  to  parlia-  .  . 
ment  whatsoever  laws  are  required  to  advance  the  res^jonsibie  for 
national  welfare,  or  to  promote  the  political  or  '*^g"''a"o"- 
social  interest  of  any  class  or  interest  in  the  commonwealth.^ 
This  is  a  natural  result  of  the  pre-eminent  position  which  has 
been  assigned  to  ministers  of  state  in  the  Houses  of  Parliament, 
wherein  they,  collectively,  represent  the  authority  of  the  crown, 
personify  the  wisdom  and  practical  experience  which  is  obtain- 
able through  every  branch  of  the  executive  government ;  and 
as  leaders  of  the  majority  in  parliament  are  able  to  exercise 
a  powerful  influence  over  the  national  counsels. 

But  it  has  only  been  by  degrees,  and  principally  since  the 
passing  of  the  Reform  Acts  of  1832,  that  it  has  come  to  be 
an  established  principle,  that  all  important  acts  of  legislation 

*  Church  Temporalities  (Ireland)  Bill,  A/ir.  of  Pari.  1833,  pp.  1627, 
1733,  2377,  2836. 

"^  Jb.  1835,  pp.  608,  724,  1826;  lb.  1837-8,  p.  778;  Hans.  D.  v.  63, 
p.  1585  ;  lb.  V.  191,  p.  1899,  V.  192,  p.  113.  See  the  debate  on  this  point 
in  the  House  of  Lords,  April  28,  1868 ;  and  proceedings  in  the  Lords,  on 
Irish  peerage  question,  July  9  and  26,  1875. 

'  The  Speaker,  Hans.  D.  v.  191,  p.  1564;  Mr.  Gladstone,  lb.  p.  1898. 

*  May,  Pari.  Prac.  ed.  1883,  p.  875.  For  precedents  where  consent  of 
crown  has  been  withheld  to  t)ills  before  parliament,  see  Mr.  Watson's 
evidence  (194-218,  926),  in  Rep.  of  Com"  on  Thames  Embankment  {Com. 
Pap.  1871,  V.  12). 

*  For  a  striking  comparison  of  ancient  and  modern  practice  in  regard  to 
the  proper  limits  of  duty  of  administrations  and  sphere  of  legislation,  sec 
Duke  of  Somerset  on  monarchy  and  democracy,  c.  xi. 
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should  be  originated,  and  their  passage  tlirough  parliament 
facilitated,  by  the  advisers  of  the  crown. 

Formerly,  ministers  were  solely  responsible  for  the  fulfilment 
of  their  executive  obligations,  and  for  obtaining  the  sanction 
of  parliament  to  such  measures  as  they  deemed  to  be  essential 
for  carrying  out  their  public  policy.^  But  the  growing  interest 
which,  of  late  years,  has  been  exhibited  by  the  constituent 
bodies  upon  all  public  questions,  and  the  consequent  necessity 
for  systematic  and  enlightened  legislation  for  the  improvement 
of  our  political  and  social  institutions,  and  for  the  amelioration 
of  the  laws,  in  accordance  with  the  wants  of  an  advancing 
civilization,  together  with  the  difficulty  experienced  by  private 
members  in  carrying  bills  through  parliament,  have  led  to  the 
imposition  of  additional  burthens  upon  the  ministers  of  the 
crown,  by  requiring  them  to  prepare  and  submit  to  parliament 
whatever  measures  of  this  description  may  be  needed  for  the 
public  good  ;  and  also  to  take  the  lead  in  advising  parliament 
to  amend  or  reject  all  crude,  imperfect,  or  otherwise  objection- 
able measures  which  may  at  any  time  be  introduced  by  private 
members.'^ 

These  high  functions  are  performed  in  direct  responsibility 
to  parliament,  and  especially  to  the  House  of  Commons,  to 
whom  ministers  are  accountable  for  the  policy  and  wisdom, 
as  well  as  for  the  legality,  of  all  their  acts ;  because  they  are 
bound  to  exert  theinselves  to  the  utmost  in  the  service  of  the 
crown,  and  are  justly  liable  to  punishment  if  they  undertake 
such  obligations  without  possessing  the  ability  requisite  for 
the  adequate  discharge  thereof." 

But,  in  proportion  to  the  enlarged  scope  of  ministerial  duty 
in  the  initiation  of  important  public  measures,  greater  latitude 
should  be  allowed  to  parliament  to  criticize,  amend,  jr  reject 
the  same,  without  it  being  assumed  that  their  general  con- 
fidence in  ministers  is  consequently  impaired.^  On  the  other 
hand,  it  should  be  freely  conceded  to  private  members  that 
they  iiave  an  abstract  right  to  submit  to  the  consideration  of 
pa'-liatnent  measures  upon  every  question  which  may  suitably 

'  See  Ld.  John  Russell's  speech  in  1848,  Hans.  D.  v.  loi,  pp.  709,  710. 

'  See  Park's  Lectures  on  the  Do\^mas  of  the  ConstiitJion,  pp.  36-41. 

'  Grey,  Pari.  Govt.  c.  2;  Buwyer,  Etti^.  Const,  p.  136;  Fischel,  Eni^. 
Const,  p.  502  ;  Kowlaiul's  J^ng.  Const,  p.  437  ;  Cox,  Inst.  Eng.  Govt. 
p.  30. 

*  Ed.  Rev.  V.  95,  p.  226  J  V.  108,  p.  278  //. 
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engage  its  attention,  su])ject  only  to  the  limitations  imposed 
hy  the  prerogative  of  the  crown,  or  by  the  practice  of  i)arlia- 
ment. 

Bearing  this  in  mind,  it  must  be  admitted  that  the  rule  that 
all  great  and   important  public  measures   should  Ministers 
emanate   from   the   executive   has   of    late   years  expected  to 
obtained  increasing  acceptance.     The  remarkable  rmp,',rtant^ 
examples   to   the    contrary,    which    are    found    in  •*-"-i"*';»t'o'' 
parliamentary  history  antecedent   to   the   first    Reform  Acts, 
could  not  now  occur,  without  betokening  a  weakness  on  the 
part  of  ministers  of  the  crown  which  is  inconsistent  with  their 
true  relation  towards  the  House  of  Commons. 

By  modern  practice,  "  no  sooner  does  a  great  question 
become  practical,  or  a  small  question  great,  than  the  House 
demands  that  it  shall  be  '  taken  up '  by  the  government. 
Nor  is  this  from  laziness  or  indifference.  It  is  felt,  with  a  wise 
instinct,  that  only  thus  can  such  questions  in  general  acquire 
the  momentum  necessary  to  propel  them  to  their  goal,  with  the 
unity  of  purpose  which  alone  can  uphold  the  efficacy  and  [pre- 
serve their]  consistency  of  character."  ^  The  eflfect  of  adverse 
amendments  by  either  House  of  Parliament,  to  government 
Bills,  upon  the  position  of  ministers  towards  such  Bills,  or 
towards  parliament  itself,  will  naturally  depend  upon  the 
circumstances  of  each  particular  case. 

Sir  Robert  Peel,  in  1844,  insisted  that  "  individual  members 
of  parliament  had  a  perfect  right  to  introduce  such 
measures  as  they  thought  fit,  without  the  sanction  n'lir^bro'uijht 
of  the  government.'"'^     Again,  in   1850,  the  pro-  inj|,^ber'7'''^ 
I)riety  of  affording  to  private  members  an  oppor- 
tunity of  inviting  consideration  to  great  questions  of  public 
interest  was  urged  by  that  statesman,  whilst  he  admitted  that 
it  was  an  excellent  principle  that  the  duty  of  preparing  legis- 
lative enactments  in  all  such  cases  should  be  undertaken  by 
the  ministers  of  the  crown.*     For  private  members  naturally 
regard  the  measures  which  they  advocate  simply  from  the  point 
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',  Ed.  Rev.  V.  126,  p.  565  ;  and  see  Hats.  /).  v.  200,  p.  yji  ;  v.  214, 
p.  1007;  V.  2kS,  pp.  1745,  1770. 

'  //'.  V.  75,  p.  475  ;  ami  sec  Cox,  Cofnmomveiiit/i,  p.  133. 

*  I/ans.  1).  V.  foS,  p.  974.  Soineliines  a  Hill  on  an  important  pul)lic 
ipiestion  is  brought  in  by  a  ininis'cr  in  his  cajiacity  as  a  private  inenil)LM, 
M\  I  not  as  a  government  measure  [lb.  v    194,  p.  1092  ;  v.  19S,  |).  125). 
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of  view  of  the  good  they  are  designed  to  effect;  while  it  is  the 
duty  of  ministers  to  consider  them  in  their  general  bearing 
upon  pubhc  legislation.^ 

But  of  late  years  the  great  increase  of  debates,  and  the 
annual  accumuLition  of  arrears  of  public  business,  have  com- 
bined to  render  it  practically  impossible  for  Bills  introduced  by 
private  members  to  become  law,  unless  by  the  active  assistance 
of  the  government.  In  default  of  such  assistance,  at  least 
in  the  case  of  Bills  which  encounter  much  opposition,  no 
sufficient  time  for  their  progress  through  parliament  can  now 
be  obtained. ** 

While  it  is  the  especial  duty  of  ministers  of  the  crown  to 
,   prepare  and  submit  to  parliament  whatever  measures 

Advantages  of     *^,  'ir.ijr  ri  •  1 

free  discussion  may  bc  required  for  the  defence  of  the  empire,  the 
in  parliament,  gupport  of  the  civil  govcinment,  or  to  amend  or 
otherwise  improve  the  fundamental  or  constitutional  laws  of 
the  realm — and  to  control  by  their  advice  and  influence  all 
public  legislation  which  is  initiated  by  private  members — a 
most  useful  purpose  is  served  by  the  previous  free  investiga- 
tion and  debate  in  parliament  of  these  and  all  other  questions 
affecting  the  public  welfare. 

It  is  not,  in  fact,  the  primary  duty  of  either  House  to  pass 
the  measures  of  the  executive,  but  rather,  as  the  great  council 
of  the  nation,  to  advise  the  crown  ns  to  the  way  in  which  the 
public  service  may  be  most  beneficially  conducted,  and  to  give 
expression  from  time  to  time  to  enlightened  opinions  upon  the 
various  topics  which  are  attracting  pubUc  attention. ^  This 
function  cannot  be  fulfilled  except  by  granting  to  private 
members  adequate  opportunity  for  introducing  to  the  notice 
of  parliament  projects  for  effecting  desirable  reforms  in  our 
])olitical  or  social  system,  and  by  facilitating  the  discussion  of 
such  measures  until  public  opinion  is  sufficiently  agreed  upon 
them  to  render  legislation  not  only  safe  but  expedient,  when 
it  will  become  the  duty  of  ministers  of  the  crown  to  assume 
the  responsibility  of  advising  the  passing  of  Bills  in  parliament 
to  give  effect  to  the  same.     Nearly  all  the  great  reforms  which 

'  Mr.  Goschcn,  Hans.  D.  v.  19*1,  p.  1970. 

'  Social  Science  Trans.  1875,  p.  186;  Hans.  D.  v.  235,  p.  11 89. 

'  Mr.  Disraeli,  lb.  v.  161,  p.  163.  Mr.  Kox  used  to  say  iliat  "«Ic- 
lilicration,  and  not  <lespalch,  is  the  duty  of  the  House  of  Coiiinioiis'" 
(/^.  V.  208,  p.  76). 
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have  received  the  sanction  of  parliament  during  the  present 
century  have  originated  in  this  manner.' 

Instances   indeed    have   occurred    in    our   political   history 
wherein  a  majority  of  the  House  of  Commons,  acting  contrary 
to  the  advice  of  the  existing  administration,  have  demandetl 
the  immediate  settlement  of  some  great  political  , 
reform  in  a  certain  way,  bringing  to  bear  upon  the  parWa.meMt 
ministers  of  the  crown  a  pressure  in  relation  thereto,  "''j"';"*-'^' 
which  they  have   been  unable   to  withstand.     It 
has  then  been  optional  with   the   ministry  either   to   render 
assistance  in  carrying  out  the  proposed  reform,  provided  the 
consent  of  the  sovereign  could  be  obtained,  or  else  to  resign 
and  give  place  to  others,  through  whose  efforts  such  legislation 
might  take  place  upon  the  particular  question  as  would  con- 
ciliate the  good-will  of  the  several  estates  of  parliament.     The 
repeal  of  the  Test  and  Corj)oration  Acts  in    1828,  and   the 
settlement  of  the  long  pending  question  01  Roman  Catholic 
emancipation  in  1829 — to  both  of  which  measures  the  ministry 
then  in  power  were  at  first  opposed — were  actually  accomi)lished 
with  the  consent  and  co-operation  of  ministers  themselves.'* 

The  repeal  of  the  corn  laws,  in  1846,  affords  an  illustration 
of  a  different  principle  and  shows  what  can  be  done  by  a  bold 
and  determined  minister,  who  views  the  exigency  of  the  state 
with  sagacity  and  resolution.     No   such  measure   had   been 
demanded  by  either  House  of  Parliament,  for  the  ^.  ^  p^.  , 
Lords  were  staunch  protectionists,  and  the  majority  and  the  com 
of  the  Commons  had  been  elected  as  the  opponents  '"^'*" 
of  free  trade.     Sir  Robert  Peel  himself  had  been  hitherto  the 
great   champion   of   the   protectionist    party.      Nevertheless, 
being  convinced  that  the  time  had  come  when  the  national 
interests  required  the  abrogation  of  the  corn  laws,  he  assumed 
the  responsibility  of  advising  their  repeal,  and,  after  a  severe 
struggle,  succeeded  in  obtaining  the  consent  of  his  colleagues 
in  otifice,  and  of  both  Houses  of  Parliament  to  his  Bill. 

All  motions  for  the  grant  of  money  for  the  public  service,  or 
for  imposing  any  pecuniary  charge  upon  the  people,   ^^  ^  , .  ^ 
must  emanate  from  ministers  of  the  crown  in  the   to  i)c  initiattii 
House  of  Commons.     By  standing  orders  passed   ''> ''"■■*^^"^''" 

'   Hans.  D.  v.  161,  pp.  160,  161,  657  j  v.  162,  p.  35J  ;  v.  203,  p.  2U4  ; 
V.  218,  p.  1745;  V.  235    p.  563. 

'  See  May,  Const.   Hist.  v.  2,  pp.  389-402. 
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in  1866,  and  which  are  more  stringent  than  those  previously 
in  force,  private  members  are  effectually  debarred  from  iniiiai- 
inoj  such  proceedings,  unless  with  the  recommendation  of  the 
crown.  ^ 

The  rules  of  the  House  of  Commons,  as  will  be  presently 

noticed,  afford  to  an  administration  ample  oppor- 

ini'nisters  to       tunity  for  inviting  the  attentive  consideration  of 

pass  their         parliament  to  whatever  measures  its  members  may 

measures.  1  •    1     /-  -i-,  1      •        1  m-  .i 

thmk  fit  to  propose.  But  their  ability  to  carry  them 
sucessfully  through  both  Houses  must  wholly  depend  upon 
the  extent  to  which  they  possess  the  confidence  of  parliament, 
and  especially  of  the  Lower  House.  An  adequate  degree 
of  parliamentary  support  is  essential,  not  merely  to  the  con- 
tinuance in  office  of  the  ministers  of  the  crown,  but  also  to  the 
integrity  and  usefulness  of  their  legislative  measures.  If  they 
cannot  rely  upon  being  able  to  pass  their  Bills,  at  all  events 
without  substantial  alteration,  they  will  naturally  refrain  from 
bestowing  the  necessary  pains  to  render  them  perfect  and 
complete ;  and  thus  either  the  statute-book  will  be  encumbered 
with  crude  and  imperfect  laws,  or  else  the  duty  of  framing 
desirable  measures  will  pass  out  of  the  hands  of  the  responsible 
servants  of  the  crown,  and  will  be  assumed  by  men  who 
merely  represent  the  will  and  opinions  of  a  popular  assembly 
to  the  manifest  detriment  of  the  publi :  interests,  and  in 
violation  of  the  principles  of  parliamentary  government.^ 
Twice,  y*'ithin  the  past  thirty-five  years,  the  executive 
government  have  had  recourse  to  the  unusual 
proceeding  of  inviting  the  House  of  Commons  to 
assist  them  in  determining  upon  the  leading 
principles  whereon  particular  Bills  should  be 
framed,  which  were  of  the  highest  importance  in  a  constitu- 
tional point  of  view,  but  in  regard  to  which  successive  adminis- 
trations had  failed  to  propound  a  policy  acceptable  to 
parliament."'    The  course   adopted   by  ministers  upon   these 

'  See/(?J/,  pt.  V.  ch.  3. 

'  See  Mr.  Disraeli's  speech  on  the  business  of  the  session,  August  30, 
1S48,  Hans.  D.  V.  loi,  especially  pp.  704-707  ;  Mr.  Lowe's  speech,  //'. 
V.  185,  pj).  958,  960;  Disraeli's  Lord  Ceo.  Bcndnck,  4th  ed.  p.  573; 
Mr.  Glacisione  upon  amendments  to  the  ministerial  scheme  of  elementary 
education,  Hatis,  D.  v.  202,  pp.  1253,  1282. 

*  [The  cases  referred  to  by  Mr.  Todd  were  (i)  the  resolution,  introduced 
in  1858,  on  which  the  Bill  for  the  government  of  India  was  based ;  and 
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occasions  was  to  submit  in  committee  of  the  whole  House 
certain  general  resolutions,  which,  after  they  liad  been  altered 
by  the  committee  in  accordance  with  the  prevailing  opinions  of 
the  majority,  became  the  framework  of  a  Bill,  which  was  intro- 
duced as  a  ministerial  measure.  A  proceeding  of  this  kind, 
however,  is  at  variance  with  the  principle  of  ministerial  re- 
sponsibility, and  can  only  be  justified  on  grounds  of  public 
necessity.  A  somewhat  similar  example  of  this  abnegation  of 
ministerial  responsibility  is  afforded  by  the  course  taken  by 
the  Gladstone  ministry  of  1883  in  regard  to  the  projected 
Channel  tunnel  in  proposing  to  leave  the  determination  of  the 
question  to  a  joint  committee  of  both  Houses  of  Parlia- 
ment.^ 

It  will  be  observed  that  the  peculiar  responsibility  which 
attaches  to  ministers  of  the  crown  in  matters  of  legislation  is 
confined  for  the  most  part  to  the  initiation  and  control  of 
public  business.     As  regards  private  Bills,  wherein 

!i  •    I  ..        C         •       .  .-■  \-     A-       I     \  Private  Bills. 

the  rights  of  private  parties  arc  arljiidicated  upon 

by  parliament  in  a  semi-judicial  manner,  an  opposite  principle 

prevails.     Thus,  it  was  remarked   l)y  Sir  Robert  Peel,  when 

home  secretary  in  1830,  in  reference  to  the  Rye 

Harbour    Bill,    then    pending   in    parliament,    "  I 

must  decline   interference   with   any   private  Bill,   towards  private 

and    I  cannot  but  think,  from  the  experience  of 

every  day,  that  the  principle  on  which  ministers  abstain  from 

any  such  interference  is  most  salutary. '  ^     Again,  it  was  stated 

by  the  chancellor  of  the  exchequer  (Mr.  Baring)  in  1840,  that 

"  it  is  contrary  to  all  established  practice  for  ministers  of  the 

crown  to  give  an  opinion  upon  a  private  Bill.'"'     And  in  1872 

a  proposal  "  to  place  in  the  hands  of  a  minister,  or  of  the 

ministers  of  the  crown,  the  power  of  putting  a  veto  on  private 

legislation  "  was  disapproved  by  the  House  and  by  the  govern- 

(2)  the  resolution,  introduced  in  1867,  on  which  it  was  proposed  to  found 
a  Reform  Uiil.  The  latter  was,  however,  almost  iminetliately  withdrawn. 
—Eiiifor.] 

'  Sat.  Rrj,  \\m\  7,  18S3.  p.  428.  [There  appears,  however,  to  be  a 
broad  distinction  between  this  case  and  the  precedents  of  185S  and  1867, 
since,  though  the  construction  of  a  Channel  tunnel  was  a  matter  of  public 
po.ioy,  It  could  only  be  sanctioned  by  private  legislation,  and  in  private 
legislation,  as  Mr.  Fodd  immediately  points  out,  it  is  not  customary  for  a 
government  to  guitle  the  decision  of  parliament. — Editor,\ 

'^  A/ir.  of  Purl.  1830,  p.  20  J9.  *  li>.  1840,  p.  4657. 
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ment.'  On  general  principles,  as  well  as  on  account  of  their 
pressing  official  duties,  the  occupants  of  the  treasury  bench 
are  exempt  from  serving  on  private  Bill  committees.- 

But  if  an  attempt  should  be  made  to  infringe  upon  the 
established  rules  of  parliament  by  urging  the  House  to  permit 
a  private  Bill  to  proceed,  notwithstanding  the  report  of  the 
<:ommittee  on  standing  orders  against  it,  it  would  be  "usual 
for  the  vice-president  of  the  board  of  trade,  or  some  other 
member  of  the  government,  to  support  the  general  authority 
of  committees  of  the  House."  '^  So  also  if  the  interests  of  the 
public  were  likely  to  be  injuriously  affected  by  a  private  Bill,* 
or  if  an  attempt  were  made  to  establish  an  unsound  principle 
by  such  means,^  ministers  would  be  justified  in  using  their 
influence  to  oppose  it ;  whilst,  on  the  other  hand,  ministers 
would  be  justified  in  promoting  the  passing  of  a  private  Bill,  if 
it  should  appear  to  be  desirable  for  the  public  interest,"  because 
they  are  responsible  for  exercising  the  perogative  of  the  crown 
so  as  to  control  all  legislation  in  parliament,  whether  upon 
l)ublic  or  private  matters,  for  the  furtherance  of  the  public 
welfare,  and  for  the  protection  of  private  rights  from  unjusti- 
fiable aggression. 

In  such  circumstances,  it  is  proper  for  the  public  depart- 
ment charged  with  the  duty  of  watching  over  the  public 
interests,  in  this  particular  sphere,  to  suggest  or  recjuire 
amendments,  in  any  private  Bills,  which  they  may  deem  to  be 
necessary,  for  the  protection  of  the  public  or  for  the  saving 
of  private  rights.'' 

Since  the  establishment  of  pirliamentary  government,  the 
,    ...  crown  has  ceased  to  exercise  its  undoubted  preroga- 

ri-iitsofthc  tives,  as  an  essential  part  of  the  legislature,  by  the 
cown.  direct  personal  intervention  of  the  sovereign.     Its 

legislative  powers  are  now  effectually  put  forth  in  both 
Houses,  and  especially  in  the  House  of  Commons,  by  means 
of  responsible  ministers,  who,  availing  themselves  of  the 
influence  which  they  possess  as  members  of  parliament,  serve 

>  //aiis.  D.  V.  212,  p.  627.  '  lb.  V.  175,  p.  1545, 

■'  Sir  R.  Peel,  //'.  v.  80,  p.  177  ;  see  also  Il>.  v.  117,  p.  1148. 
*  Case  of  Mersey  Conservancy  and  Docks  Bill,  //'.  v.  147,  pp.  15-19 
iiii  1  see  //'.  V.  230,  p.  231. 

"  lb.  V.  198,  p.  II2S  ;  V.  214,  p.  1097.  *  //'.  V.  230,  p.  1949. 

'   May,  Pari.  Pnic.  e<l.  1883,  p.  808;  Hans.  D.  v.  235,  p.  881. 
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as  the  mouthpiece  and  representatives  of  the  monarchical 
element  in  our  constitution.^  Contemporaneously  with  the 
introduction  into  our  political  system  of  the  constitutional 
usage  whereby  the  sovereign  abstains  from  exercising  direct 
and  external  authority  over  the  Houses  of  Parliament,  in 
matters  of  legislation,  we  find  the  modern  machinery  for  the 
control  of  business  in  parliament  on  behalf  of  the  crown 
coming  into  play.  The  last  occasion  upon  which  an  I'^nglish 
sovereign  vetoed  a  Bill  presented  for  the  royal  R,,yai  vetc  on 
assent  was  in  1707,^  whilst  the  first  resolution  of  '''"^• 
the  House  of  Commons,  to  forbid  the  reception  of  petitions 
for  grants  of  money  without  the  consent  of  the  crown,  was 
agreed  to  in  the  previous  year.  Thenceforth,  tiie  rules  of 
parliament,  which  prohibit  the  introduction  of  a  Bill  to 
appropriate  any  portion  of  the  public  revenue,  except  on  the 
recommendation  of  the  crown,  through  a  responsible  minister, 
and  which  reciuire  the  consent  of  the  crown  before  either 
House  can  agree  to  a  Bill  affecting  the  royal  i)rerogative  * — 
together  with  the  admitted  right  of  ministers,  so  long  as  they 
retain  the  confidence  of  the  House  of  Commons,  to  regulate 
the  course  of  public  business — have  secured  the  rights  of  the 
sovereign,  as  a  constituent  part  of  the  legislative  iH)dy,  as 
unmi'itakably,  if  not  more  effectually,  than  by  the  direct  inter- 
position of  a  personal  veto. 

"The  autho  "  ■  of  the  crown  in  England,"  says  Lord  Derby, 
"  does  not  depend  upon  the  veto  which  her  Majesty  theoreti- 
cally possesses  to  impose  upon  Acts  of  Parliament  after  they 
have  passed,  but  upon  the  right  and  proper  influence  which 
she  exercises  over  her  ministers,  and,  through  them,  over  both 
branches  of  the  legislature,  which  gives  her  the  op[jortunity  of 
exercising  her  judgment  upon  measures  before  they  have  been 
submitted  to  parliament,  not  after  they  have  received  its 
assent."  *  To  the  same  effect,  Lord  Palmerston  states  that  it 
is  "a  fundamental  error"  to  suDpose  that  "the  power  of  the 
crown  to  reject  laws  has  ceased  to  exist."  "  That  power 
survives  as  before,  but  it  is  exercised  in  a  different  manner. 
Instead  of  being  exercised  upon  the  laws  presented  for  the 

'  See  Park's  Dogmas,  j).  126. 

•  See  I/at<.  Free.  v.  2,  pp.  34.2-34"  ;  also  Ilearn,  Govt,  of  En^.  p.  6i» 
'  Ant(\  p.  60. 

♦  Hans.  D.  v.  134,  p.  839. 
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royal  assent,  it  is  exercised  by  anticipation  in  tlie  debates  and 
proceedings  of  the  two  Houses  of  Parliament.  It  is  delegated 
to  those  who  are  the  responsible  advisers  of  the  crown ;  and 
it  is  therefore  not  possible  that  a  law  passed  by  the  two 
Houses  should  be  presented  to  the  crown,  and  should  then 
by  the  crown  be  refused.  And  why  is  this?  Because  it 
cannot  be  imagined  that  a  law  should  have  received  the  con- 
sent of  both  Houses  of  Parliament,  in  which  the  responsible 
ministers  of  the  crown  are  sitting,  debating,  acting,  and  voting, 
unless  those  who  ad\-'ise  the  crown  have  agreed  to  that  law, 
and  are  tlierefore  prepared  to  counsel  the  sovereign  to  assent 
to  it.  If  a  law  were  passed  by  the  two  Houses  against  the 
will  and  opinion  of  the  ministers  of  the  day,  those  ministers 
must  naturally  resign  their  offices,  and  be  replaced  by  men  in 
whose  "sdjm  parliament  reposed  more  confidence,  and  who 
agreed        »  fcl^f  majorities  in  the  two  Houses."^ 

Out,  11  eec  L  3,  the  dormant  power  of  the  crown  to  veto  a 
Bill  presented  b)  '  ,e  two  Houses  of  Parliament  for  the  royal 
assent  could  be  revived  and  exercised  ; — provided  only  that 
a  ministry  could  be  found  to  assume  the  responsibility  of  such 
an  act — for  "  her  Majesty  has  no  constitutional  right  to 
abdicate  that  part  of  her  prerogative  which  entities  her  to  put 
a  veto  upon  any  measure  she  thinks  fit."  ^  And,  "  although  no 
minister  can  introduce  a  measure  into  either  House  without 
the  consent  of  the  crown,  such  consent  is  only  given  in  the  first 
instance  in  the  executive  capacity  of  the  sovereign.  It  implies 
no  absolute  approbation  of  the  measure,  but  merely  signifies 
the  royal  pleasure  that  the  two  branches  of  the  legislature 
should  consult  u])on  the  merits  of  the  case.  As  a  branch  of 
the  legislature  whose  decision  is  final,  and  therefore  last 
solicited,  the  opinion  of  the  sovereign  remains  unshackled  and 
uncomi>romised  until  the  assent  of  both  Houses  has  been 
received.  Nor  is  this  veto  of  the  English  monarch  an  empty 
form.  It  is  not  diliicult  to  conceive  the  occasion  when, 
supi)orted  by  the  sympathies  of  a  loyal  people,  its  exercise 
might  defeat  an  unconstitutional  ministry,  and  a  corrupt 
parliament."" 

*  Hans,  D.  v    159,  p.  13S6  ;  and  see  Hearn,  Goz<t.  of  Eng.  pp.  60-64. 
"  Mr.  Secretary  Hnrdy,  Hans.  D.  v.  192,  p.  732  ;  Lord  Granvillo,  //'. 
v.  140,  p.  284  ;  and  Vonge,  Const.  Hist,  of  Jing.  p.  390  (Am.  cd.). 
'  Disraeli's  Lord  (Jcor^e  haiiinck,  4th  ed.  p.  65.     [i  have  retained  in  Jk- 
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When  a  measure  has  become  law,  it  is  an  understood 
obligation  that  its  opponents  should  refrain  from  any  further 
attacks  upon  its  provisions  or  policy  until  the  result  of  the 
law  may  have  become  apparent,  so  as  to  justify  an  effort  for 
its  repeal.^ 


3.   The  Oversight  and  Control  of  Business  in  Parliament, 

Ministers  of  the  crown  are  constitutionally  responsible,  \ot 
merely  for  the  preparation  and  conduct  of  lcij;isla-  ....  .  , 
tive  measures  through  both  Houses  of  Parliament,  lead  in  iwth 
and  for  the  control  of  legislation  which  is  under-  '^^'^"^'^=*- 
taken  by  private  members,  but  also  for  the  oversight  and 
direction  of  ihe  entire  mass  of  public  business  which  i-s 
submitted  to  parliament.  Nothing  should  be  left  to  the  will 
and  caprice  of  a  fluctuating  majority  in  the  legislature,  but  the 
efforts  of  ministers  should  be  continually  directed  to  the 
furtherance  of  business  so  as  best  to  promote  the  public 
interests,  and  ensure  the  convenienc:  (>  members  generally. 
For  ministers  are  the  natural  leadc  >  in  both  Houses,  as  well 
as  the  proper  guardians  of  the  powers  and  privileges  of  Parlia- 
ment. Representing  therein  the  authority  of  the  crown,  and 
exercising  therein  the  influence  Mdiich  appertains  to  them  in 
that  capacity,  they  should  be  abK  o  regulate  the  performar.ee 
of  all  parliamentary  functions  and  the  distribution  of  public 
business,  so  as  to  keep  them  within  reasonable  limits,  and  in 
a  steady  course.- 

In  1692,  before  William  III.  had  constructed  his  first  pari ia 
mentary  administration,  a  formal  complaint   was  Advam.-iges  of 
made  by  ministers  to  the  king,  that  "  nobody  knew  ^'^^^  practice, 
one  day  what  the  House  of  Commons  would  do  the  next,"  and 
that  "  it  were  perhaps  too  confident  a  thing  for  any  one  to  pre- 
tend to  say  the  parliament  will  or  will  not  do  anything  what 


5-64. 

ill  iliL* 


text  the  concluding  sentence  of  this  remarkable  passage.  But  I  presume 
that  it  would  be  as  diflicult  to  conceive  the  occasion  when  a  sovereign  wouh! 
oppose  his  veto  to  his  ministry  and  parliament  as  it  would  be  to  define  an 
unconstitutional  ministry.  Any  ministry  that  enjoys  the  confidence  of 
parliament  cannot  be  included  in  that  vague  expression. — Editor. \ 

'  Hans.  D.  v.  229,  p.  371. 

^  Hearn,  Govt,  0/  Eiiff.  p.  536;  Amos,  Fifty  Years  of  f'-n,i^.  Cov.st 
p.  340;  Mr.  Disraeli,  Hans.  D.  v.  174,  p.  1230;  Mr.  GlaUstonc,  ///. 
V.  192,  pp.  1190-1194;  V,  2uS,  p.  1653. 
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soever  thai  may  be  proposed  to  them."  *  The  present  highly 
organized  system  of  parHamentary  government  has  been 
elaborated  by  the  wisdom  and  experience  of  successive  genera- 
tions, in  order  to  remedy  this  evil  condition,  and  to  establish 
harmony  and  unanimity  between  the  crown  and  parliament. 
Ministerial  Nowadays,  immediately  upon  the  formation  of  a 
''^'*'^'  ministry,  it  assumes,  in  addition  to  the  ordinary 

duties  of  an  executive  government,  other  and  more  important 
functions — unknown  to  the  theory  of  the  constitution — namely, 
the  management,  control,  and  direction  of  the  whole  mass  of 
political  legislation,  by  whomsoever  originated,  in  conformity 
with  its  own  ideas  of  political  science  and  civil  economy;  and, 
so  long  as  a  ministry  commands  the  confidence  of  the  House 
of  Commons,  it  should  have  sufficient  strength  to  prevent  the 
adoption  by  parliament  of  any  measure  which  it  may  judge  to 
be  inexpedient  or  unwise." 

The  ministry  is  also  responsible  for  guiding  the  deliberations 
of  each  House  of  Parliament,  so  as  best  to  secure  and  maintain 
the  appropriate  privileges  of  each  House  in  due  subordination 
lo  established  constitutional  principles.  In  such  an  endeavour 
the  ministry  are  usually  assisted  by  the  co-operation  of  the 
leaders  of  the  opposition. 

It  has  been  estimated  that  at  least  nine-tenths  of  the  legisla- 
tion of  the  House  of  Commorj  passes  through  the  hands  of 
the  government,  and  the  pordon  of  the  business  of  the  country 
which  ministers  are  expected  and  required  to  transact  is  yearly 
increasing.**  Successive  parliamentary  committees  have  advised 
the  adoption  of  rules  to  facilitate  the  distribution  and  disposal 
of  business  in  the  hands  of  ministers  of  the  crown ;  and  the 
House  of  Commons  has  always  evinced  the  utmost  readiness 
to  further  the  same,  so  far  as  is  compatible  with  the  rights 
and  privileges  of  private  members. 

A  select  committee  of  the  House  of  Commons  on  public 
business,  in  1848,  concluded  a  report  containing  numerous 
valuable  suggestions,  which  were  afterwards  incorporated  into 
the  practice  of  the  House,  by  expressing  their  opinion  "  that 

'  Dalrymple,  Memoirs  of  Great  Britain^  2nd  ed.  v.  2;  App.  part  ii. 
J).  240  ;  and  see  Macaulay,  Hist,  of  Eng.  v.  4,  p.  433;  v.  5,  p.  168. 

'   I'ark's  Dogma Sf  p.  39. 

'  Mr.  Gladstone,  Hans,  D.  v.  197,  p.  1188;  Rep.  Com^'.  Business  of 
the  IIou.se,  p.  16,  Com.  Pap.  1871,  v.  9. 
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the  satisfactory  conduct  and  progress  of  the  business  of  the 
House  must   mainly  depend  upon  her  Majesty's  cn.u.et  of 
government,  holding  as  they  do  the  chief  control  business  hy 
over  its  management.     They  believe  that  by  the 
careful  preparation  of  measures,  their  early  introduction,  the 
judicious  distribution  of  business  between  the  two  Houses,  and 
the  order  and   method  with  which  measures  are  conducted, 
the  government  can  contribute  in  an  essential  degree  to  the 
easy  and   convenient   conduct   of  business.     They  trust   the 
efforts  of  the  government  would   be  seconded    by  tliose    o\ 
independent  members,  and  that  a  general  determination  would 
prevail   to  carry  on  the  public    business  with  regularity  and 
despatch."  ^ 

A  similar  committee  of  the  House  of  Commons,  appointed 
in  1861,  reported  that,  "although  it  is  expedient  to  preserve 
for  individual  members  ample  opportunity  for  the  introduction 
and  passing  of  legislative  measures,  yet  it  is  the  primary  duty 
of  the  advisers  of  the  crown  to  lay  before  parliament  such 
changes  in  the  law  as  in  their  judgment  are  necessary ;  and 
while  they  possess  the  confidence  of  the  House  of  Commons, 
and  remain  responsible  for  good  government,  and  for  the 
safety  of  the  state,  it  would  seem  reasonable  that  a  preference 
should  be  yielded  to  them,  not  only  in  the  introduction  of 
their  Bills,  but  in  the  opportunities  for  pressing  them  on  the 
consideration  of  the  House."  ^  The  committee  accordingly 
advised  that  more  time  should  be  granted  for  the  consideration 
of  government  orders — a  recommendation  which  was  concurred 
in  by  the  House. 

The  proposals  for  the  despatch  of  public  business  advocated 
by  the  aforementioned  and  other  committees —  order  of 
there  were  fourteen  in  all  from  the  passing  of  the  business. 
Reform  Bill  to  the  year  1882 — failed  absolutely  in  effecting 
any  improvement.  In  the  words  of  Mr.  Gladptone,  "  Those 
committees,  never  leading  to  adequate  results,  have  now  for 
many  years  past  taken  effect  in  what  I  may,  for  practical 
purposes,  accurately  call  total  failure.  Their,  1  will  not  say, 
impotence,  but  their  insufficiency  of  power  to  deal  with  a 
matter  of  this  kind,  has  been  demonstrated  to  the  satisfaction 
of  all."*     In  the  session  of  1881  the  government  introduced 
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•  Com.  Pap.  1847-8,  V.  16,  p.  146. 

*  //'.  1 861,  V.  II,  p.  436. 


'  Hans.  D.  v.  266,  pp.  ii 24-11 25. 
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two  Hills,  one  for  the  "  Preservation  of  the  Peace  (Ireland)," 
and  the  other  for  the  "  I'rotection  of  Property  (Ireland),"  and 
the  proposed  legislation  broiij^ht  matters  to  a  crisis.  To 
oppose  these  measures  the  Home  Rule  members  availed 
themselves  of  every  rule  and  custom  of  the  House  to  obstruct 
the  entire  business  of  parliament;  they  did  not  succeed  in 
defeating  the  government,  but  they  effectually  prevented  the 
])assing  of  any  other  legislative  act  of  importance.  It  was  at 
last  generally  recognized  that  vigorous  measures  must  be 
adopted  to  restore  to  the  House  of  Commons  its  former  power 
and  dignity.  Early  in  the  sessions  of  1882  the  government 
introduced  the  new  Rules  of  Procedure,  the  most  striking 
feature  of  which  was  the  cloture,  or,  as  it  is  now  termed,  the 
closure  of  a  debate.  In  introducing  this  portion  of  the  new 
scheme  the  premier  stated,  "That  while  almost  every  assembly 
of  a  popular  character  which  exists  in  the  world  has  moved  in 
this  direction,  we,  who  have  by  far  the  greatest  necessity 
incumbent  on  us,  have  not  moved."  ^  But  this  allusion  to  the 
foreign  origin  of  the  new  rule  was  peculiarly  distasteful  to  a 
krge  section  of  the  House,  and  elicited  the  angry  retort  from 
a  prominent  member  of  the  opposition,  *'  I  am  sorry  and 
indignant  that  England,  the  *  Mother  of  Parliaments,'  the 
country  from  which  all  others  have  derived  their  lessons  of 
parliamentary  procedure,  should  condescend  to  borrow  this 
undesirable  system  from  such  mushroom  imitators."- 

The  deplorable  assassinations  of  Lord  F.  Cavendish^  chief 
secretary,  and  Mr.  Burke,  under-secretary,  for  Ireland,  led  to 
the  introduction  of  the  "  Crimes  Act  (Ireland),"  and  the 
further  consideration  of  the  new  rules  was  postponed  to  the 
following  autumn,  when  a  special  session  was  held  for  their 
discussion.  The  proposals  of  the  government  were  substan- 
tially adopted  in  November,  1882,  but  were  subsequently 
revised  in  1887,  and  again  in  the  early  part  of  i888. 

The  leader  of  the  House  of  Commons  is  at  liberty  to 
(;overnment  arrange  the  order  of  business  appointed  for  govern- 
orders.  mcnt  nights  as  he  thinks  fit,  it  being  provided  by 

a  standing  order  of  the  House  that  "  the  rights  be  reserved  to 
her  Majesty's  ministers  of  placing  government  orders  at  the 
iiead  of  the  list,  in  the  rotation  in  which  they  are  to  be  taken, 

'  Hans.  D.  V.  266,  p.  1 138. 

*  Mr.  Ij.ercsford  Hope,  Jb.  v.  2C7,  p.  1705, 
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on  the  clays  on  which  government  bills  have  precedence." ' 
This  privilege^  however,  should  be  exercised  with  tlie  most 
"  perfect  courtesy,  and  the  most  imi)artial  fairness,"  and  wiili 
a  due  regard  to  the  general  feeling  of  the  House.-'  And 
members  should  have  suthcient  intimation  of  what  business 
is  to  be  proposed  to  enable  them  to  move  amendments  thereto, 
at  their  discretion/'  But  usually  no  control  is  conceded  to 
ministers  over  orders  in  the  hands  of  private  members,  which 
are  governed  by  the  customary  rules  of  parliament. "• 

It  is  not  the  duty  of  ministers  to  find  a  day  for  debates  on 
motions  of  private  members,  unless  in  the  case  of  a  vote  of 
censure  on  the  conduct  of  the  government.^ 

By  recent  statistics  it  has  been  ascertained  that,  generally 
speaking,  the  official  members  and  the  unolticial  legislative 
members  propose  an  equal  amount  of  legislation  i"i^i'Hs.s. 
every  year.  But,  out  of  120  government  bills,  100  become 
law;  while,  out  of  120  bills  introduced  by  private  members, 
only  20  or  25  succeed.^  Usually,  about  the  middle  of  July, 
the  government  announce  to  the  House  of  Commons  the 
measures  they  intend  to  press  forward,  and  those  which  they 
purpose  to  abandon,  for  the  session. 

Any  private  arrangement  intended  to  permit  an  independent 
member  to  proceed  upon  a  paucular  motion  on  |vjo,,yn^i, 
a  government  night  would  be  liable  to  be  over-  private 
ruled  by  the  House  ;  although,  in  ordinary  circum-  '"'-''"''^'■^• 
stances,  an  engagement  made  by  the   leader  of  the   House 
would  be  respected. 

It  is  customary,  in  debates  of  the  House,  to  al'ow  priority 
to   members  of  the   administration  who  wish  t>   .'riorityin 
speak ;  ^   and   to   permit   the   prime   minister,  or  ^p^^^i*'"*.'- 
leader  of  the  House,  to  have  the  last  word.^     In  all  important 
debates,  it  is  usual  for  the  speaker  to  give  preference,  alter- 
nately,   to    the    known    supporters   and    opponents   of    the 

*  May,  Pari.  Prac.  ed.  1883,  p.  275  j  see  Hans.  D.  v.  174,  p.  189  ;  ib. 
V.  190,  p.  1200. 

'  Mr.  Disraeli,  Ih.  v.  186,  p.  1319  ;  v.  191,  p.  1707. 

'  lb.  V.  207,  pp.  141-149. 

*  But  see  lb.  v.  217,  pp.  1 256,  1336. 
'  Mr.  Gladstone,  //'.  v.  205,  p-  53. 

"  lb.  V.  222,  pp.  581,  589. 

'  lb.  V.  67,  p.  898. 

"   Lord  Granville,  lb.  v.  22-],  p.  904;  lb.  v.  228,  p.  501. 
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(Hiestion  ;  ^  and  it  would  be  considered  irrc^'ular  to  intL-rf^re 
with  the  R[)enker's  call  in  favour  of  any  other  member.'  When 
many  members  desire  to  address  the  House,  an  arrangement 
is  sometimes  made — in  the  Commons,  between  the  government 
and  the  opposition  "  whippers-in,"  and  in  the  Lords,  between 
the  leaders  of  both  sides  of  the  House, — as  to  th?  order  in 
which  the  speaker  shall  name  those  who  are  to  take  part  in  the 
debate."  But  the  speaker  is  not  bound  to  any  list  of  intending 
debaters,  and  never  interferes  with  the  right  of  any  one  to 
address  the  House.* 

Since  1H30,  the  number  of  members  who  take  an  active 
part  in  debate  has  steadily  increased.  Thus,  before  the 
Reform  Hill,  the  speaking  and  business  of  the  House  were  in 
the  hands  of  about  150  members.  In  1841  there  were  231 
members  who  took  part  in  its  proceedings.  In  1861  the 
number  had  gone  up  to  300;  and  in  1876  to  385  members. 
.'\t  the  same  time  the  sj)!u-re  of  legislation  has  widened,  and 
now  extends  over  a  vastly  more  comprehensive  area  ;  so  that 
it  has  become  impossible  for  the  Hou-e  of  Commons  to  over- 
take and  properly  dispose  of  the  amount  of  public  business 
which  annually  claims  attention.* 

In    the    House  of  Commons  there  arc  three  government 
,,      ,.  whii)s,  and  two  on  behalf  of  the  opposition."     The 

in,  111  the  prmcipal  "whip|)erin      on  behall  of  the  govern- 

c.ommoiis.  nient  is  the  j)arliamentary,  or,  as  he  used  to  be 
known,  the  patronage  secretary  of  the  Trea.-^ury,  who  is  a  very 
important  jiersonage.  He  is  usually  one  of  the  tellers  in 
great  political  divisions,  and  it  devolves  u|)on  him,  under  the 
direction  of  the  leader  of  the  House,  "  to  facilitate,  by  mutual 
understanding,  the  conduct  of  public  business,"  and  "the 
management  of  the  House  of  Commons."''     He  is  specially 

'   Hans.  />.  V.  77,  p.  866;   .May,  cd.  1SS3.  p.  346. 

*  //'.  V.  153,  p.  tS39.      Hut   in  disputed  ca^cs  an  appeal  i.iay  he  made  t<' 
ilio  Ildiist  (.May,  cd.  1S.S3,  p.  343). 

'  //'.  V.  1S2,  ]ip.  1972,  2173;   //'.  V.  loi,  pp.  1422   1424;  V.  198,  p.  149  ; 
V.  201,  p.  1034  ;  V.  204,  p.  1(^67  ;  V.  234,  p|).  707,  728. 

*  //'.  V.  2(m;,  pp.  1 032- 1039.  »  Ih.  V.  233,  pp.  1553,  1676. 

"     Kscotls    /.//v.    V.    2.    pp.    147-149. 

'   I  )isr.iL'li's  Lord  (',,  />,ntinii\  4lh  cd.  jip.    145,  314  :  Ritchie's  Modcni 

^lati'smiit    (Treasury  Wliipper-iii),   and    Chamlhts'   /oii>-.   Dec.   26,    1S6S 

(The  Whips)  ;  the  (!<»venniunt  Whip  in  Sat,  AV?',  Keh.  17,  1872,  p.  2IO; 

an  account   nf   late   W.   Adam,   \\hip  of  the   Lilieral   party,    /fiis.  JA^- 

V.  24,  N.S.  p.  1 13. 
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responsible   for   "making   a   House,"    and   for   preventing  a 
"count-out"  at  unseasonable  times. 

As  "  whipper-in,"  the  secretary  is  generally  assisted  by  two 
of  the  junior  lords  of  the  treasury.  These  useful  functionaries 
are  expected  to  gather  tlie  greatest  numbers  of  their  own 
jtarty  into  every  divi>ion,  and  by  persuasion,  i)roinises,  explana- 
tions, and  every  available  expedient,  to  bring  their  men  from 
all  (juarters  to  the  aid  of  the  government  upon  any  emergency. 
It  is  also  their  business  to  conciliate  the  discontented  and 
doubtful  amongst  the  ministerial  supporters,  and  to  keejj 
every  one,  as  far  as  possible,  in  good  humour. 

The  o|)i)Osition,  likewise,  have  their  "  whippers-in,  who 
perform  similar  services  for  their  own  party.  They  are  usually 
gentlemen  who  have  filled  the  like  offices  when  their  party  was 
in  power,  or  have  been  otherwise  selected  by  thj  chief >  of  the 
oj)|)osition  for  that  purpose. 

In  the    House   of   Lords,  the    postmaster-general    and    the 
master  of  the  buckhounds  have  generally  been  the 
ministerial  "  whipi)crM-in,"  and,  for  the  opposition, 
peers  who  have   held,  or  expect   to   hold,  similar  olfices  are 
chosen.' 

4.   The  Necessity  for  Unanimity  and  Co-operation  amongst 
Ministers  of  the  Crown. 

The  influence  which  is  rightfully  exercised  by  ministers  of 
the  crown  in  the   Houses  of  Parliament  depends,   i.„ii,i,.,| 
in  the  first  instance,  upon  the  degree  of  unity  and  un.ininiity  of 
of  mutual  co-operation  they  exhibit  between  them-  '""""■'"^■• 
selves;  and  finally  upon  the  amount  of  control  they  are  able 
to  exercise  over  the  political  party  to  which  they  belong.     We 
have  now  to  consitler  the  mode  in  which  these  vital  elements 
of  ministerial  existence  are  exemi)lified. 

In  tracing  the  origin  and  development  of  the  rule,  which 
recpiires  political  unanimity  amongst  ministers  of  the  crown, 
we  have  seen  that  it  has  become  an  acknowledged  ])rincip!e 
that,  so  long  as  a  minister  continues  to  form  part  of  a 
government,  lie  shares  with  his  colleagues  an  e<[uil  respon- 
sibility for  everything  that  is  done  or  agreed  upon  by  them. 
Except  in  the  case  of  an  admitted  "  oi)en  (jues-  ofcai.inLi 
tion,"  it  must  be  taken  for  granted  that  the  whole  '"'"'^'•^f^ 

'    I'rivatc  inform  iiion  from  Sir  lir^kinc  .Mav. 
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cabinet  have  assented  to  tbe  ministerial  policy  as  oflicially 
transacted  or  propounded  by  any  minister  actinjj^  or  speaking 
on  their  behalf.'  It  is  not,  therefore,  allowable  for  a  cabinet 
minister  to  ojipose  the  measures  of  government ;  to  shrink 
from  an  uiiqiuilined  responsibility  in  respect  to  the  same;  to 
refrain  from  assisting  his  colleages  in  the  advocacy  of  their 
particular  measures  in  parliament ;"  or  to  omit  the  performance 
of  any  administrative  act  which  may  be  necessary  to  carry  out 
a  decision  of  the  government,  even  though  he  may  not  have 
been  a  consenting  i)arty  thereto  ;  •''  or  to  withhold  his  support 
from  the  ministry  when  attacked  by  their  political  opponents. 
A  minister  who  infringes  any  one  of  these  rules  is  bound  to 
tender  his  immediate  resignation  of  ofhce. 

The   responsibility  of  a  minister  who  has  no  seat  in  the 
Of  other  cabinet  is  less  comprehensive,  although  in  its  de- 

niinistcrs.  gj.^>g  pj  j^j^g  comjUetc.  Such  a  one  is  re(|uired 
to  render  active  assistance  in  sustaining  the  policy  of  the 
government ;  and  in  carrying  out,  intelligently  and  faithfully, 
the  instructions  given  him  by  his  political  chief.  But  his 
individual  responsibility  ends  here.  If  called  upon  to  repre- 
sent the  department  to  which  he  belongs,  in  either  House 
of  Parliament,  he  does  so,  strictly  speaking,  as  the  organ  and 
mouthpiece  of  his  olhcial  superior.  He  cannot  be  hekl  answer- 
able for  a  policy  in  the  framing  of  which  he  has  had  no  share  ; 
although,  upon  (piestions  of  s])ecial  importance,  he  should 
rather  resign  than  become  a  party  to  decisions  to  which 
lie  entertained  strong  and  insurmountable  objections.  Upon 
all  ordinary  questions,  it  is  justly  held  to  be  the  duty  of  a 
subordinate  minister,  after  stating  his  opinion,  to  defer  to 
the  judgment  of  his  chief.  For  his  responsibility  is  that 
of  a  subordinate,  not  of  a  principal,  and  mainly  consists  in 
an  accountability  for  the  efficient  discharge  of  the  duties 
assigned  to  him  in  subjection  to  the  acknowledged  authority 
of  the  head  of  his  department.* 

'  See  Mr.  (llndstone's  ol)si'ivalion,  riuoted  and  endorsed  by  Lord  fircy, 
"tlial  it  is  one  of  our  first  duties  to  decline  to  iit(|uil  any  nieinher  of  the 
(-al)inct  of  responsiWdity  for  the  announeeil  and  lieclared  policy  of  another  ' 
(//(ifis.  V.w  U)2,  p.  2057  ;  and  see  //'.  v.  I9(»,  p.  14;  v.  227,  i>p.  90,  711). 

"  Mr.  (ihidstone,  in  Hans.  /).  v.  lOS,  p.  17O  ;  and  see  //'.  v.  10(),  p.  l,jS8. 

'  Lord  (ircy,  on  the  Jamaica  debt,  //'.  v.  108,  pp.  27O,  280;  Mr.  tiiad- 
stone,  //'.  V.  217,  p.  I2()8. 

*  I  J. ins.  J),  V.  126,  p.  .S8j  ;  Lord  Grey,  in  (\>/n.  Pa/>.  1871,  v.  7,  p.  12  ; 
Jhms.  D.  V.  203,  p.  jjo. 
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Hut  questions  will  sometimes  arise  which,  in  the  oiiinion  of 
Icadinj^f  members  of  a  government,  are  of  too  open 
doubtful,  delicate,  or  complex  a  nature  to  admit  'i"*=''''""'^- 
either  of  agreement  or  compromise,  and  yet  which  require  an 
immediate  settlement.  Upon  such  questions,  cabinet  ministers 
may  agree  to  d.ffer,'  and  when  brought  before  parliament  ihcy 
are  treated  as  "  open  questions  "  to  be  advocated  or  opposed 
Ijy  individual  ministers  at  their  discretion. 

It  is  impossible  to  define,  beforehand,  what  questions  may 
properly  be  accounted  "open"  without  detriment  to  the 
character  of  a  ministry,  or  to  its  claims  to  the  respect  and  con- 
fidence of  i)arliament.  Since  unanimity  in  the  cabinet  has 
become  an  acknowledged  rule,  such  great  questions  as  parlia- 
mentary reform,  the  ballot,  the  abolition  of  the  slave  trade, 
hours  of  labour  in  factories,  marriage  with  a  deceased  wife's 
sister,  women's  disabilities,  household  franchise  in  counties, 
and  the  Public  Worship  Regulation  IJill,  with  other  minor 
matters,  have  severally  been  considered  as  "open  (juestions  " 
by  some  administrations,  though  not  by  others.'' 

But,  however  unavoidable  they  may  be  uncertain  exceptional 
circumstances,  the  multi[)lication  of  "  open  questions  "  must 
be  regarded  as  a  great  evU,  as  they  tend  to  diminish  the  sense 
of  imlividual  resi)onsibility,  which  ought  to  be  keenly  fek  by 
I  very  one  who  is  ailmitted  to  share  in  the  government  of  the 
<  ounlry.  If  all  ([uestions  were  open,  and  the  minority  in  a 
ministry  opposed  or  refused  to  support  the  majority,  few 
important  measures  could  be  carried  ;  and  the  degrading 
s[)ectacle  would  be  exhibited  of  a  government  without  a 
decided  i)olicy  upon  the  grave  political  issues  that  are  con- 
tinually arising,  and  which  need  to  be  tieiermined  upon 
definite  priiuiples  that  can  be  understood  and  appreciated  by 
the  nation  at  large,' 

'  Sec  discussion  in  cabinet  as  to  the  |)r«)priety  of  consiilurin^  m<iile  of 
iliMlinji  with  ilisfrnnchised  boroughs  ol  I'eiiryn  and  lia>t  Kctford  as  an  open 
ijae>li'iii  (IJulwtr's  lijc  oj  t\}lincistoUy  v.  i,  pp.  25 j  25S;. 

*  Mir.oJ  Varl.  lSj9,  pp.  3(J07-3O7o  ;  Hans.  D.  v.  194,  p.  hhi  \  //>. 
V.  201,  J).  959  ;  V.  2Crf),  p.  SS  ;  V.  217,  p.  S42. 

*  Lord  tiicy,  J'ari.  dovt.  now  cd.  p.  iiO;  Duke  of  Sonicrsel  <»n 
M<>H(in/iy,  etc.  p.  172  ;  see  .Macauluy's  art;un\cnis  in  lavoiu  of  opei- 
ipicslions,  ,»///•.  t>/  /\i>/.  lSj9,  p.  J067  ;  Sir  K.  I'cfl's  aij;unn'nts  aj;aiiisi 
liiem,  //'.  1840,  p.  (hj2  ;  anariiclc  (probahly  wntlcn  !)y  Macaulay)  reliitin^ 
Sir  K.  Ted's  oiunions,  Ai/.  A\r.  v.  71,  p.  49J  ;  Lord  John  Rus-.ell,  as  to 
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It  has  become  an  established  principlv>  that,  '-^'hen  a  nieriiber 
of  the  administration — wheiher  he  has  a  seat  m  the 

When  a  ,  .       ^  •  i  v 

milliter  must  cabmet  OF  HOt — votcs  agaii.s'.  his  roiie.'igues  upon 
Ti:!  ,\n.  jjj^y  government  measure  (not  bf\ng  a.i  ov  ;n  ques- 

tion i,  he  is  bound  to  lose  no  time  in  afiordinj.  tJ  t).*:  prime 
minister  "  an  opportunity  of  placing  hi'^  office  vi  other  hands, 
as  the  only  means  in  his  power  of  preventing  the  injury  to  the 
king's  service  which  might  ensue  from  the  appearance  of 
disunion  in  his  Majesty's  councils." '  It  is  then  optional  with 
the  head  of  the  administration  eitiier  to  advise  the  sovereign  tu 
accept  tile  rce^ignation  of  his  colleague,  or  to  express  his  willing- 
ness to  retain  him  in  office,  notwithstanding  his  oppo:  ition  to  a 
particular  measure  of  the  government.-'  The  first  recorded 
instance  of  political  dismissals  on  account  of  votes  in  parlia- 
ment adverse  to  the  ministerial  policy  occurred  in  December, 
1762,  after  the  debate  on  the  preliminaries  of  peace  at  the 
(lose  of  the  Seven  Years'  War.  On  this  occasion  Henry  Fox, 
who  had  accepted  the  leadership  of  the  House  of  Commons, 
determined  to  force  the  peace  through  the  House  by  claiming 
the  unciualilied  support  of  all  officials  in  parliament.  Pre- 
viously there  appears  to  have  been  no  settled  rule  on  this 
subject.  Mr.  I'ltt,  when  paymaster  (i 746-1 755),  not  only 
voted,  but  frequently  spoke  against  the  governn  v*nt  ;  but  the 
course  adopted  in  17C2  has  since  becom  the  rule,  and  has 
been  gradually  extended  so  as  to  include  even  officials  of  liie 
( curt  who  happen  to  occupy  seats  in  either  House  of  parlia- 
ment."' 

In  order  to  enable  ministers  to  carry  o'^  the  government 

their  being  gc-ncr.nlly  inexpcdic.it,  A/ir.  oj  J\irl.  1840,  p.  620;  and  set- 
Lewis,  on  Ma^'t-rs  0/  Opif<-  >.  -^h.  vii.  "On  the  applicabili'y  of  the 
|irincii)le  of  authority  to  the   ! v  ;•    )n.s  of  political  hoclies.  ' 

'  .\Ii.  Huskisson's  ease,  Mt> .  oj  J\iri.  182S,  p.  1691.  See  13uh\er's  Lif,- 
0/  J'almitsion^  v.  1,  pp.  260-422. 

'  .See  case  of  Lils.  .Sidniouth  and  Milenhriiouj^h,  who  were  invited  tn 
Continue  in  the  Cirenville  administration,  notwithstandinj,'  their  oppusiti(in 
to  any  concession  to  the  Roman  Catholics,  after  the  cai)inet  had  a^jreed 
upon  a  contrary  jjolicy  (/'«//.  />.  v.  9,  p.  39O  ;  //».  v.  23,  p.  463).  In 
1S44,  and  again  in  1807,  the  lord  chancellor  voted  against  his  colleagues 
in  the  ministry  upon  a  clause  of  a  Itdl  to  confer  certain  legal  patronage 
(ipon  the  lorddieutenant  of  Ireland  [J/aus.  J),  v.  189,  pp.  843, 
i()03). 

•■  VValpole's  (ito.  III.  Le  Marchant's  cd.  v.  ',  pp.  233-235  ;  l.vrti 
Shilluine s  Lijt^  v.  1,  pp.  174,  181  ;  {^unr,  Kiv,  v.  138,  p.  418. 
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in  hnrmojiy  ai.d  agreement  with  parliament,  .vlthout  their  bcin^' 
subjected  to  ihe  degradation  of  becoming  the  mere  tools  of 
a  democratic  assembly,  it  is  ne';e  sary    'lat  they 
should  be  su^lained  by  an  adequate  major! £>   in  requ^r'e'a 
both  Hotses,  and  especially  in  the  House  <c\i  Com-  pariiamentarv 

.  .  in  Aj  ori  t  y 

mons.  This  advantage  .s  ordinarily  secured  to 
them  through  the  agency  of  party.  Whichever  political  partv 
predominates  in  the  nation,  and  in  the  legislature,  it  presumably 
selects  its  best  men  to  be  its  leaders  and  representatives.  The 
sovereign  having  chosen  from  amongst  such  those  whom  she  is 
willing  to  appoint  to  be  her  councillors  and  administrators,  the 
interests  of  party  and  of  the  state  alike  demand  that  they 
should  receive  from  parliament  a  generous  support ;  and  that, 
so  long,  at  least,  as  the  House  of  Commons  continues  to  repose 
confidence  in  them,  they  should  be  permitted  to  advise  and 
influence  the  deliberations  of  parliament,  with  the  authority 
that  belongs  to  their  office  as  ministers  of  the  crown.  Relying 
upon  the  judgment  and  discretion  of  the  men  to  whom  '  oth 
crown  and  parliament  have  agreed  to  entrust  the  direction  of 
public  affairs,  the  legislative  chambers  should  be  willing  to 
receive  with  favour  whatever  measures  they  may  deem  ex- 
pedient to  submit  for  their  sanction  ;  and  should  be  slow 
to  impede  or  interfere  with  the  action  of  ministers  in  executive 
matters,  otherwise  than  by  the  free  criticism  and  promptness  to 
demand  the  redress  of  all  manifest  grievances,  which  i«  the 
inherent  prerogative  of  parliament. 

And  here  it  will  be  appropriate  to  notice  a  feature  in  our 
political  system,  whit'i  began  to  be  develoi)ed  cou-  The 
lemporaneously  with  the  establishment  of  parlia-  opp"-'"  ' 
mentary  government,  and  which  has  materially  contri!    red  to 
the  vigour  and  elhciency  of  the  same — namely,  the  pre-w.-nce  in 
both  Houses  of  an  organized  opi)osition. 

The  political  party  of  which  the  administration  for  -he 
time  being  is  th.e  mouthpiece  and  rejtrv  ontative  is  invariably 
confronted  in  parliament  by  another  party,  who  themselvis 
expect  to  succeed  to  power,  whenever  they  ac(juire  sufficient 
strength  to  overthrow  their  antagonists,  and  to  assume  the 
responsibiUties  of  office.  Acting  upon  well-defined  principles, 
iind  within  the  strict  lines  of  the  constitution,  to  whicli  they 
jirofess  an  equal  attachment  to  that  exhibited  by  its  oHioal 
uefenders,  the  adherents  of  this  party  have   been  aptly  btyled 

vol«  II.  «. 
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"  Her  Majestv' ,  Opposition," '  and  although  the  propriety  of 
this  designatior\  has  been  disputed,  yet  it  may  be  understood 
as  implying  that  loyalty  to  the  sovereign,  and  that  honourable 
and  patriotic  rivalry  in  political  strife,  which  should  equally 
animate  all  parties  in  the  great  council  of  the  nation." 

The  opposition  exercise  a  wholesome  influence  upon  par- 
Their  liamentary  debate,  and  upon  the  conduct  of  the 

functions.  busincss  of  the  crown  in  parliament,  for  they  are 
the  constitutional  critics  of  all  public  affairs;''  and,  whatever 
course  the  government  may  pursue,  they  naturally  endeavour 
to  find  some  ground  for  attack.  It  is  an  old  maxim,  that  "  the 
duty  of  an  opposition  is  very  simple — it  is  to  oppose  everything, 
and  propose  nothing."  *  And,  in  the  same  spirit,  Sir  Robert 
Peel  used  to  say  that  "  he  declined  to  prescribe  until  he  was 
called  in."  ^  The  peculiar  office  of  the  opposition  is  doubtless 
"  to  watch  with  keen  eye  the  conduct  of  the  government  they 
oppose,  to  see  if  anything  be  wrong  or  blamable  or  liable  to 
criticism  therein,  to  trip  them  up  even  before  they  fall ;  at  all 
events  if  they  stumble  to  mark  their  stumbling,  and  call  upon 
them  to  set  things  right  again."  "  "  The  originators  of  measures 
and  inventors  of  a  policy,  the  individuals  who  come  forward  with 
their  schemes  and  suggestions  for  public  approbation,  are  not 
the  opposition,  but  the  ministers  of  the  crown  ;  we  (the  op|)osi- 
tion)  stand  here  to  criticize  the  suggestions  and  schemes  which 
they  bring  forward,  and  which  are  founded  on  knowledge 
v.iierein  we  cannot  share,  nnd  inspired,  no  doubt,  by  the  feeling 
of  responsibility  under  which  they  act.  "  ^ 

While  parliamentary  opposition  affords  a  valuable  security 
against  the  misconduct  of  a  government,  it  is,  nevertheless, 
liable  to  abuse,  and  may  easily  be  perverted  to  factious  and 
unpatriotic  issues.  It  may  l)e  made  the  vehicle  for  personal 
acrimony  and  f:\lse  accusation.  It  may  pander  to  the  popular 
passions  for  selfish  or  sectional  ends.  It  is  mainly  kept  in 
".heck  by  two  considerations.     First,  that  its  own  [)roceedings 


'  A  phrase  vlich  originated  witli  Mr.  Hobhousc,  Ed,  Kev,  v.  133,  p,  301. 

*  Mr.  Lowe's  observations,  Hans.  D.  v.  221,  p.  373. 

*  Mr.  Disraeli,  //>.  v.  174,  p.  13O6;  and  see  //'.  v.  230,  p.  1523. 

*  Aui  (yUted  to  Mr.  'lifrney,  a  friend  and  follower  of  Ko.\,  and  a  great 
Wl;  p  auihority  (AVr.  of  Purl.  1841,  j).  2117). 

*  Hiv's.  />.  V.  176,  p.  811. 

*  Li,  riJoierston,  lb.  v.  174.  p.  1234. 

'  r.Ii.  Jjiaiucli,  //'.  p.  1366;  and  v.  205,  p.  1653. 
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arc  reviewed  and  criticized  by  the  constituent  body,  aided 
by  the  free  comments  of  the  public  press.  Second,  that,  in 
the  event  of  success  attending  the  endeavours  of  its  leaders  to 
replace  the  existing  government,  they  must,  for  the  sake  of 
consistency,  give  practical  effect  in  olfice  to  the  j^olicy  they 
advocated  in  opposition.  The  view  of  this  contingency  exer- 
cises a  sobering  effect  upon  the  character  of  an  opposition, 
and  tends  to  keep  it  within  the  bounds  of  moderation.'  "  Thus, 
as  the  hope  of  accjuiring  olhce  retluc.es  the  l)ittcrness  of  opposi- 
tion, so  the  fear  of  a  compulsory  acceptance  Umits  its  extrava- 
gance." '• 

As  "  a  legitimate  opposition  forms  the  true  counterpoise  of 
the  constitution,"  "  so  the  leadership  of  the  govern-   Lc-iMer  of  ihe 
ment  is    suitably  reflected  in  a  leadership   of  the  "pi*"*'''^"- 
opposition,  bv  means  of  which  the  forces  of  the  (jj)[)Osing  party 
are  marshalled  and  controlled.     Without  efficient  leaders  no 
party  organization  can  be  successful  or  complete. 

A  leader  ot  opposition  is  usually  chosen  from  personal  con- 
siderations, and  lor  the  possession  of  qualities  that  point  him 
out  as  the  most  fitting  man  to  be  appointed  to  the  direction  of 
the  state,  or,  at  ;dl  events,  to  the  leadershij)  of  the  House  in 
which  he  sits,  in  the  event  of  the  i)remier  being  a  meiiil)er  of 
the  other  House,  when  his  party  succeed  to  power.  .Mean- 
while, he  must  be  al)leto  command  the  support  of  his  adherents 
by  sagacity  in  council  and  promptitude  inaction.  In  the  words 
of  Lord  Bolingbroke,  "  people  will  follow  like  hounds  the 
man  who  will  show  them  game  ;  "  but  a  political  leader  must 
be  prudent  as  well  as  energetic* 

A  leader  of  opposition  should  not  lend  him.->elf  to  any 
attem|)ts  to  thwart  unnecessarily   the    progress   of  ,,        .     . 

I  .  ,  *  (  IplHISlI  |</f1    111 

legislation  in  the  hands  of  ministers;  but  should  rci.iii..n  d  ihe 
rather  endeavour  "to  secure  as  far  as  he  could  for  tJ"^'^"""'^"'- 
both  sides  of  the  House  a  fair  and  free  discussion  ;  and,  when 
that  discussion  has  been  obtained,  to  facilitate  the  progress  of 
public  business,   even   if  he  disaj)proved   ot  the  measures   of 

'  £</.  Kcv.  V.  101,  pp.  16,  17. 

'   Hcarn,  Govt,  of  /<iii:;iauii,  p.  540. 

'  See  Mr.  Houvorie's  speech,  /Aifts.  I),  v.  J91,  p.  17ii)« 

*  Lewis,  Admimslralions^  p.  305  n.  ;  and  sec  p.  J9S  ;  /•(/,  Rev.  v.  126, 
p.  565;  Y(»n^;e,  l.ifc  of  U.  l.iverp,tol,  v.  1,  p.  210;  v.  r,  p.  104;  \x 
Nlarch.int,  J.ije  of  Lord  Sfttuer,  pp.  24 J,  257  ;  Torrciis,  Lijc  oj  Mni'ounie^ 
V.  I,  p.  129. 
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the  government."  ^  In  proof  of  the  amenities  which  grace  the 
proceedings  of  the  British  parhament,  notwithstancHng  the 
keenness  and  severity  of  party  strife,  it  is  regarded  in  both 
Houses  as  the  appropriate  duty  of  the  leader  of  the  opposition 
to  second  any  motion  proposed  by  the  leader  of  the  govern- 
ment, for  the  adoption  of  addresses  of  sympathy  with  or  of 
congratulation  to  the  sovereign,  or  for  giving  the  thanks  of  the 
House  to  particular  individuals  for  meritorious  conduct.'^  Fur- 
thermore, it  is  customary  for  meml)ers  of  the  opposition  who 
formerly  held  office  to  co-operate  with  ministers  in  endeavour- 
ing to  i)revent  the  passing  of  any  measures  prejudicial  to  the 
crown  or  to  the  public  service,  by  affording  to  the  House  the 
benefit  of  their  advice  and  official  ex[)erience  on  the  subject.'' 

And  here  it  may  be  appropriately  noticed,  as  a  peculiar 
characteristic  of  English  political  life,  that,  as  a 
lions  between  Tulc,  the  keenest  contests  between  rival  statesmen 
them.  jj^  j.|^g  political  arena  do  not  prevent  them  from 

meeting  on  friendly  terms  in  private  life  and  social  intercourse. 
Hy  mixing  together  at  such  times  without  restraint,  both 
parties  learn  to  respect  each  other,  and  to  refrain  from  the 
tierce  extremity  of  party  warfare.* 

Moreover,  it  is  usual,  with  a  view  to  the  furtherance  of 
business  in  parliament,  for  the  leader  of  the  House,  or  other 
prominent  ministers,  to  communicate  freely  with  the  heads  of 
the  opposition,  in  order  to  arrive  at  an  understanding  in  regard 
to  the  conduct  of  pubhc  business  or  of  debate,  or  to  facilitate 
the  settlement  of  delicate  questions — affecting  the  privileges  of 
l)arliament,  the  interests  of  the  throne,  the  royal  family,  or 
otherwise — which  are  not  necessarily  of  a  party  character.'' 

'  .Mr.  Disuicli's  rule  in  opposition,  Hans.  D.  v.  182,  pp.  i860,  1973  ; 
//».  V.  206,  pp.  1189,  1588  ;  Lord  llartin^lon,  lb.  v.  230,  p.  935. 

'  Sec  N  )inje,  I.ilc  of  Ld.  l.ivitfool^  v.  3,  p.  455  ;  Hans.  D.  v.  185, 
p.  814;  //'.  V.  193,  pp.  4S0,  526,  865,  914. 

*  Lord  tirey,  lb.  v.  191,  p.  686;  Mr.  (iladstone's  speech  on  the 
Revenue  Ofticers'  l)isal)ililie.s  Removal  Hill,  Ih.  v.  193,  p.  394;  Mr.  Hunt, 
on  inland  postage  (jucbtion,  //'.  v.  195,  p.  252  ;  Mr.  Disraeli's  defence  of 
dpt.  of  Woods  and  Forests,  Jb.  v.  203,  p.  680  ;  and  hi.s  advocacy  of  annuity 
to  ll.R.H.  Prince  Arthur,  lb.  v.  20H,  p.  587. 

*  .Mr.  Disraeli  at  Cilas^ow  city,  Nov.  19.  1S73  ;  I >uke of  .Argyll's  observa- 
tions, Hans.  D.  v.  232,  p.  658.  liut  this  kindly  spirit  nas  not  always 
existed  between  political  rivals  (Kwald's  Life  of  WalpoU,  p.  408). 

'  See  Colchester's  Diary,  v.  2,  p.  269;  Torrens.  / tjc  of  Melbourne, 
V.  J,  pp.    321,   334;  Mir.  of  Pari.  1834,  y.   2746;  Hans    I),  v.    159,   pp.. 


Wi 


KUNCTIUiNS    OF    MINISTERS    IN    RELATION    TO    PARLIAMENT.       85 

Occasionally,  such  communications  assume  a  more  im- 
portant aspect,  and  refer  to  different  political  questions,  in  the 
settlement  of  which  the  co-operation  of  both  sides  of  the  House 
is  desirable. 


5.   Questions  put  to  Minis fers,  or  to  Private  Members ^  in  Parlia- 
ment, and  Statements  made  hy  Ministers  of  the  Crowti, 

It  is  the  practice,  in  both  Houses  of  Parliament,  to  permit 
(jucstions   to  be    addressed    to    ministers    of    the  (^uestiuns  to 
crown,  and    to   other  members,    upon    matters  of  "umsters. 
public  concern.     This  proceeding  is  attended  with  great  con- 
venience to  members,  and  is  of  public  advantage,  as  it  affords 
an  opportunity  for  removing  erroneous  impressions,  and  dis 
scminatini;  correct  intelligence,   upon   a  variety  of  topics  ot 
j)olitical  importance  or  of  general  interest  ;  it  is  also  service- 
able as  obviating  the  necessity,  in  many  instances,  of  more 
extended  debate  and  of  motions  for  papers.' 

In  the  House  of  Coumions  the  practice  began  at  an  earlv 
period.  When  l*itt  was  premier,  questions  were  rarely  put  to 
ministers  ;  but,  when  addressed  to  him,  they  received  careful 
and  elaborate  replies.''  .Since  his  day,  it  has  become  increasingly 
common  to  allow  such  interrogations  to  be  made,  and  even 
so  as  to  interrui)t  the  ordinary  course  of  parliamentary  i)ro- 
cedure;'*  but  it  is  only  within  a  very  recent  period  that  the 
practice  has  been  formally  recognized  and  subjected  to  rule  in 
eithei  House.  In  1854  a  manual  of  the  rules  and  orders  of 
the  House  of  Commons  was  prepared  by  Mr.  May,  under  the 
direction  of  the  speaker, '  which  contains  special  rules  embody- 
ing the  existing  practice  as  to  the  time  and  method  of  putting 
and  answering  questions.^ 

2,54-236 ;  H>.  V.  195,  p.  594;  V.  207,  p.  1 130;  V.  222,  p.  67;  V.  224, 
p.  1 152;  StocUinar's  Memoirs^  v.  I,  |>p.  Ixxi.  301  ;  v.  2,  pp.  27,  38.  In 
1876  the  nej^lccl  of  Mr.  Disraeli  to  communicate  with  leaders  of  opposition 
in  reference  to  Royal  Titles  Hill  ^'ave  rise  to  much  party  discussion  injurious 
to  the  interests  of  the  crown  anil  jeopanliz'uj^  to  the  administration  (//».  v. 
228,  p.  855). 

'  Sir  T.  E.  May,  Rep.  Ctjm''.  Business,  p.  12,  Com.  Pap,  1871,  v.  9; 
see  Amos,  I'ifly  \ears  of  F.tii:;,  Const,  p.  343. 

'  Pari.  Del).  1808,  v,  10,  p.  1171  ;   Helps'  Thoui^iits  on  Gov/,  p.  169. 

'  .See  Mtr.  of  Pari.  1 829,  pp.  6,  22  ;  //'.  1830,  sess.  9,  )>.  281  ;  1830  I, 
p.  1097  ;   1833,' pp.  32,  2471.  2491. 

*   Ma  ,  Pari.  Prac.  eti.  18S3,  p.  |()3  ;  but  sec  //(^/v.  I),  v.  2lo.  p.  535. 

^   Rule  152  provides,  thai  "  l;efure  ihe  public  buaines-   is  enleied  upon, 
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Notice  is  usually  given  of  the  intention  to  ask  questions  of 
ministers,  either  by  ])Utting  a  formal  notice  on  the  paper/  or 
by  a  private  intimation  ;  '^  n.nd  the  want  of  notice  has  been 
stated  as  a  sufficient  reason  for  not  answering  a  question." 
But,  upon  urgent  occasions,  members  may  assert  the  right  of 
putting  (]uestions  without  previous  notice.*  It  is  not  in  order 
either  in  puttmg  a  (jue^tion,  or  in  making  an  answer,  to  advert 
to  former  del)ates.'^  It  is  not  usual  to  address  any  question  to 
a  minister  of  tlie  crown  upon  the  first  day  of  a  session  ;  but  it 
is  sometimes  done,  even  before  the  speech  from  the  throne  is 
reported.^ 

Questions  are  addressed  to  the  principal  ministers  of  the 
department  concerned,  not  to  their  subordinates,  who  may 
have  a  seat  in  parHament.^  But  a  subordinate  minister  may 
rejjly  for  his  chief,  or  at  the  request  of  the  prime  minister.*^  A 
member  has  declined  to  receive  an  answer  from  the  secretary 
to  the  treasury  to  a  question  addressed  to  tlie  chancellor  of  the 
exchecjuer,  that  official  being  present.  At  a  later  sitting, 
the  question  was  rejieatcd,  and  an  answer  obtained  from  the 
chancellor  of  the  exchequer." 

As  a  rule,  "  the  proper  limit  of  questions  is,  whether  or  no 
they  could  be  made  the  subject  of  a  motion."  ^'^  In  putting 
questions,  no  argument  or  opinion  t^houlii  be  offered,  no  epithets 
should  be  used,  no  facts  should  be  .stated,  except  so  far  as  may 

questions  are  permitted  to  be  put  to  minisiers  of  the  crown,  relating  to 
public  atlrtirs  ;  and  to  other  members,  relalintj  to  any  Hill,  motion,  or  other 
public  matter  connected  with  the  business  of  the  House,  in  which  such 
members  may  be  concerned  "  (Revised  Rule,  cd.  of  1859  ;  and  see  Hans. 
D.  V.  192,  p.  717). 

'  Mir.  of  Pari.  1S39,  p.  120. 

'  lb.  1828,  pp.  1683,  2369;  Hans.  D.  v.  204,  p.  941.  Such  notice  may 
be  given  at  any  time  before  the  cjuestion  is  put  [lb.  v.  206,  pp.  1264,  1327). 

^  Mir.  of  Pari.  1828,  ])p.  1515,  1863;  Hans.  D.  v.  192,  p.  1231  ;  Com. 
Pap.  1S52-3.  V.  25,  p.  303. 

«  Hans.  D.  v.  175.  pp.  2030,  2031  ;  lb.  v.  184,  pp.  1370,  1385  ;  May, 
Pari.  Prac.  ed.  1883,  p.  355. 

*  The  Speaker,  Hans.  I),  v.  210,  p.  251. 

"  Hans.  D.  V.  130,  p.  108;  Mir.  of  Pari.  1833,  p.  32;  1839,  p.  3. 
[Under  the  new  rules,  in  order  to  save  time,  "  (jueslions  are  put  to  ministers 
of  the  crown,  and  to  other  meml)ers,  by  reference  to  the  number  of  the 
cpiestion  upon  the  notice  paper  "  (Rules,  orders,  etc.,  House  of  Commons, 
No.  102.) — Ediior.] 

Hans.  D.  V.  199,  p.  785.  »  ///.  p.  890  ;  v.  203,  p.  1094. 

"  lb.  V.  201,  pp.  968,  105). 

'"  Ld.  1.  Russell,  Jb.  V.  133,  p.  869  ;  lb.  v.  136,  p.  684. 
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he  necessary  to  explain  the  question.'  They  should  be  **  simply 
and  severely  accurate  in  their  allegations,"  for  when  mere 
opinions  are  expressed,  at  a  time  when  they  cannot  be  rebutted, 
there  is  an  encroachment  upon  the  liberty  and  freedom  of  dis 
cussion.'*  And  an  inquiry  has  been  refused  a  rei)iy  because  it 
invited  an  expression  of  opinion  uj^on  a  debatable  ciuestion.' 

Hypothetical  questions  are  objectionable,  and  as  a  rule 
should  not  be  answered.  For  no  minister  can  undertake  to 
say  what  the  government,  or  what  he  himself  will  do,  in  a 
certain  event,  until  the  case  has  actually  arisen,  and  its  cir- 
cumstances are  fully  known."*  "No  doubt  there  may  be 
subjects  of  sufficient  importance  to  justify  pros[)ective  incpiiry  ; 
but,  speakini;  generally,  the  position  of  the  responsible  servants 
of  the  crown  in  parliament  s  to  be  responsible  tor  what  ihey 
do,  and  they  are  not  called  upon  to  take  this  House  into  their 
counsels  in  regard  to  what  they  are  going  to  do  on  every  small 
matter."  ^ 

If  an  intended  question  be  couched  in  offensive  terms,  or 
be  otherwise  objectionable,  the  speaker  in  the  Commons,  or 
the  House  itself  in  the  Lords,  will  direct  it  to  be  altered  or 
withdrawn."  And  no  question  should  be  put  to  ministers  that 
"  is  not  pertinent  to  the  argument  of  some  question  before  the 
House."' 

Questions  are  sometimes  revised  by  the  officers  of  the 
House,  after  they  have  appeared  on  the  notice  paj)er,  for  iht 
purpose  of  striking  out  opinions,  arguments,  or  other  irregu- 
larities contained  therein.  If  possible  the  member  giving  the 
notice  should  be  communicated  with  before  such  alterations 

'  /fans.  D.  V.  193,  p.  520;  V.  203.  p.  242  ;  v,  223,  p.  718. 

'  //'.  V.  184,  pp.  1066,  1068;  //>.  V.  185,  p.  1646  ;  and  see  //'.  v.  20S, 
)).  842. 

=•  //'.  V.  147,  p.  133;  see  //'.  V.  204,  1).  1764;  V.  211,  p.  833  ;  v.  218, 
p.  544  ;  V.  219,  p.  1584  ;  V.  234,  p.  408. 

*  A/ir.  of  Pari.  1828,  pp.  2257,  2275  ;  Hans.  D.  v.  192,  p.  1335  ;  H>. 
V.  223,  p.  719. 

*  I'alinerston,  lb.  v.  143,  p.  1036;  Disraeli,  //'.  v.  223,  p.  21.  lUit 
see  Mr.  Gladstone's  reply  to  a  ([uestion  whether  a  statement  made  l;y 
the  chancellor  of  the  exche(juer  that  "he  was  not  in  favour  of  trc^atics  «,f 
commerce,  and  that  he  was  not  in  favour  of  their  negoti...icn,"  h.id  tin 
approval  of  tjovernment  {Ih.  v.  199,  p.  882). 

"  Mir.  irf  Pari.  1837-8,  p.  3425;  Hans.  D.  v.  150,  p.  1596;  v.  \<')\, 
}..  342  ;  V.  192,  p.  711. 

■    Thi  .Sp.aUcr,  //'.  v.  192,  p.  839.  See  Mir.oJ  Pari.  1829,  pp.  1096,  1SO8. 
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are  made.^  A  member  will  sometimes  consult  a  minister 
beforehand  in  regard  to  the  form  in  which  he  should  propose 
an  intended  question.'^ 

It  is  customary  for  members  to  address  questions  to  the 
Questions  to  l^w  officers  of  the  crown  in  the  House  of  Commons, 
law  officers.  fQj-  information  upon  legal  points,  arising  out  of 
measures  before  parliament,  or  relating  to  matters  of  public 
interest.  But  it  is  not  imperative  upon  them  to  reply  to  such 
questions.  They  are  the  legal  advisers  of  the  government,  and 
in  that  capacity  are  confidential  officers,  and  *'  nothing  could 
be  more  inconvenient"  than  that  they  should  be  liable  to  be. 
interrogated  by  members  as  to  the  advice  they  have  given,  or 
may  be  called  upon  to  give,  to  any  department  of  government, 
or  as  to  their  opinions  upon  the  construction  of  a  statute,  or 
other  document,  or  upon  abstract  questions  of  law  which  need 
to  be  judicially  determined.^  In  like  manner,  a  question 
addressed  to  the  home  secretary  has  been  refused  a  reply,  as 
being  "  a  question  of  law,"  as  "  it  is  not  the  duty  of  the  home 
office  to  interpret  statutes.*  But  within  reasonable  limits,  and 
according  to  the  discretion  of  the  law  officers  themselves,  the 
interpellation  of  these  functionaries  is  attended  with  consider- 
able advantage  to  members,  and  to  the  public  generally. 

Accordingly,  it  is  not  unusual  for  the  several  law  officers  of 
the  crown  to  afford  such  information  to  members  in  the  House 
of  Commons  in  answer  to  a  direct  question,  or  in  reference  to 
points  of  law  arising  in  debate'' — either  with  a  view  to  deter- 
mine the  necessity  for  additional  legislation  upon  a  particular 
subject'' — or  to  explain  the  legal  effect  of  certain  provisions  in 
a  Bill  before  the  House ' — or  in  regard  to  a  legal  question  of 
interest  to  the  whole  community  ** — or  as  to  the  legality  of  the 
conduct  of  public  functionaries  in  particular  cases.^ 

'  Speaker,  //aris.  D.  v.  206,  p.  468  ;  May,  Rep.  Com".  Business,  p.  24, 
Com.  Pap.  187 1,  V.  9  ;  Hans.  D.  v.  217,  p.  803  ;  v.  223,  p.  607  ;  v.  230, 
p.  1889. 

*  //',  V.  211,  p.  607. 

»  Sir  R.  Palmer,  Ih.  v.  185,  p.  1334  ;  see  lb.  v.  187,  p.  1493  ;  lb.  v.  209, 
p.  766  ;  V.  214,  p.  1097  ;  V.  216,  p.  1623  ;  v.  222,  p.  751  ;  v.  234,  p.  1436. 

*  lb.  V.  213,  p.  867.  *  lb.  V.  185,  p.  1 140. 
«  lb.  V.  186,  p.  902.  ^  lb.  V.  188,  p.  608. 

*  Mir.  of  Pari.  1839,  p.  4212  ;  Hans.  D.  v.  201,  p.  328. 

3  Mir.  of  Pari.  1833,  p.  3746;  lb.  1834,  p.  3399;  Hans.  D.  v.  209, 
p.  1131  ;  V.  210,  p.  886. 


o 
m 
U 
a 


I'UN'CTIONS   OF   MINISTERS    IN   RELATION    TO    PARLIAMENT. 


8; 


The  House  should  not  require  from  crown  law  officers  an 
opinion  on  matters  of  policy,  but  should  simply  ask  for  infor- 
mation as  to  matters  of  fact.^  Neither  should  they  be  called 
upon  to  give  opinions  upon  matters  between  parties,^  or  upon 
a  hypothetical  case,^  or  on  a  point  which  is  determinable  by  a 
judge  and  jury/  or  which  is  about  to  be  brought  before  a  legal 
tribunal.®  Finally,  it  should  be  understood  that  legal  informa 
tion  given  to  the  House  by  the  crown  officers  merely  expresses 
their  "  individual  opinion,"  ^  and  that  it  cannot  be  received  as 
conclusive  authority,  however  much  it  may  be  entitled  to 
respectful  consideration.^ 

By  the  practice  of  parliament  inquiries  may  also  be  addressed 
to  ex-ministers,*^  to  the  leader  of  the  opposition,^  ,, 

1  1  r  1-  1      1  T  IT  Questions  to 

and  to  members  oi  parliament  holding  subordinate  private 
or  non-political  offices,  in  regard  to  particular  "i<="»^«''"'- 
public  interests  they  may  represent ;  as,  for  example,  to  mem- 
bers of  royal  or  statutory  commissions;^^  to  the  archbishop  of 
Canterbury,  in  his  capacity  as  president  of  the  Upper  House 
of  Convocation  or  otherwise  ;  ^^  to  the  trustees  of  the  National 
Gallery  (in  expLinatioi.  and  defence  of  purchases  made  upon 
their  responsibility  for  that  collection) ;  ^'^  to  the  trustee  of  the 
British  Museum,  who  acts  as  parliamentary  representative  of 
that  institution  ;  ^^  to  the  lord  chamberlain  u})on  a  matter 
within  his  jurisdiction  ;  ^*  and  to  members  of  the  iVieiropolitan 
Board  of  Works.  ^^ 

The  right  to  put  questions  to  private  members  of  either 
House  is  strictly  limited,  however,  to  inquiries  with  respect  to 
any  bill,  motion,  or  other  public  matter  connected  with  the 

'  /fans.  D.  V.  185,  p.  1331  ;  Ib.y.  234,  p.  1574. 

*  lb.  V.  215,  p.  220.  '  lb.  V.  224,  p.  388. 

*  Ih.  V.  188,  pp.  542,  543. 

'  lb.  V.  182,  p.  288  ;  and  see  lb,  v.  222,  p.  I391. 

"  lb.  V.  190,  pp.  126,  127,  515. 

'  Mir.  of  Pari.  1 839,  p.  4205  ;  Hans.  D.  v.  203,  p.  1096. 

'  Mir.  of  Pari.  1834,  p.  324.     vSee  Hans.  D.  v.  77,  p.  133. 

*  //'.  V.  192,  p.  657. 

•"  Mir.  of  Pari.  1829,  p.  2071  ;  lb.    1834,  p.  3384;  Hans.  D.  v.    190, 

I'P-  1457.  1796. 

"  //'.  188,  p.  1 168  ;  lb.  V.  196,  p.  5.  "  lb.  V.  198,  p.  652. 

"  //'.  V.  201    p.  1737. 

"  //'.  V.  222,  p.  1277. 

'*  The  Speaker,  lb.  v.  209,  p.  1054.  [The  Metropolitan  Board  of  Work-, 
ha>  now  been  superseded  by  the  London  County  Council. — Edi,or,\ 
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business  before  parliament  in  which  they  may  be  concerned.' 
If  a  question  does  not  come  within  this  category,  the  speaker 
would  interpose  and  prevent  its  being  put,  or  else  inform  the 
member  that  he  need  not  answer  it  unless  he  pleased.^ 

If  it  be  necessary  to  express  opinions,  or  assign  reasons, 
upon  asking  a  question  in  the  House  of  Commons,  the 
inquirer  is  at  liberty  to  move  the  adjournment  of  the  House. '^ 
But  this  privilege  has  been  reserved  by  common  consent  for 
occasions  of  urgency.  Unless  it  were  exercised  with  great 
forbearance  the  result  would  be  fatal  to  the  successful  conduct 
of  public  business.* 

It  is  also  customary  to  allow  questions  to  be  addressed  to 
ministers  on  the  motion  for  going  into  committee  of  supply, 
and  upon  this  motion  desultory  discussions  frequently  arise ; 
but  a  minister  to  whom  two  or  more  distinct  questions  have 
been  addressed  is  not  allowed  to  speak  twice.  Notwith- 
standing the  obvious  inconveniences  of  the  practice,  a  minister 
in  such  circumstances  must  reserve  his  answer  until  he  can 
reply  to  all  the  questions  at  once.*^ 

Answers  to  questions  should  be  confined  to  the  points  of 
Answers  to  inquiry,  with  such  explanations  only  as  may  be 
questions.  ncccssary  to  render  the  answer  intelligible.^  But 
it  has  always  been  usual  to  accord  a  greater  latitude  in  this 
respect  to  ministers  of  the  crown.'' 

It  has  become  an  increasing  habit  for  minute  inquiries  to  be 
made  in  the  House  of  Commons,  in  regard  to  public  occur- 
rences in  all  parts  of  the  globe,^  and  sometimes  questions  are 
asked  which   ministers   find   it   inconvenient  to  answer.     In 

'  Hans.  D.  v.  63,  p.  491  ;  and  see  lb.  v.  155,  p.  1345  ;  v.  166,  p.  2028  ; 
V.  174,  p.  1 914. 

"^  lb.  V.  76,  p.  1177  ;  V.  209,  p.  141  ;  v.  228,  p.  1 758;  v.  234,  p.  1239  ; 
and  see  v.  75,  p.  121 1. 

'  //'.  V.  196,  p.  750;  V.  201,  p.  971.  [By  the  new  rule,  made  in  1882, 
no  such  motion  shall  he  made,  unless  a  member  rising  in  his  place  shall 
propose  to  move  the  adjournment,  for  the  purpose  of  discussing  a  definite 
matter  of  urgent  public  importance,  and  not  less  than  forty  r/embers  shall 
thereupon  rise  in  their  places  to  support  the  motion. — Editor. ^ 

*  The  Speaker,  lb.  v.  196,  p.  19.  See  lb.  v.  212,  pp.  1132-1137: 
V.  233,  p.  978  ;  V.  235,  pp.  684,  689. 

•■'  Com.  Pap.  1854,  V.  7,  p.  14;  lb.  1871,  v.  9,  p.  32. 

"  Mir.  of  Pari.  1831,  p.  208  ;  Hans.  D.  v.  198,  p.  452. 

'  The  Siieaker,  //'.  v.  161,  p.  497  ;  v.  174,  p.  1423. 

•  See  Com.  Pap.  1852-3,  v.  25,  p.  303. 
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such  circumstances  it  is  not  unusual  for  the  minister  respondini? 
to  enter  largely  into  detail,  but  nevertheless  to  evade  a  direct 
reply  to  the  question.  This  '•  is  a  course  which  is  ofti-n  fit 
and  becoming  to  adopt  when  questions  are  put  to  which  it 
would  be  indiscreet  to  give  a  direct  answer."  ^ 

If  a  minister  decUne  to  answer  a  question,  upon  a  matter 
of  public  concern,  the  subject  thereof  may  be  brought  before 
the  House  by  a  special  motion.-  This  course  is  sometimes 
preferable,  as  no  matter  ought  to  be  propounded  in  the  form 
of  a  question  which  is  calculated  to  raise  discussion,  to 
anticipate  explanations  that  could  only  be  properly  given  in 
a  general  debate,^  or  to  impugn  the  character  or  conduct  of 
a  member  of  parliament,*  or  of  an  individual  in  the  public 
service.^  In  such  cases  it  is  necessary  to  propose  a  substantive 
motion  to  the  House. 

Numerous  precedents  can  be  cited  wherein  ministers  of  the 
crown  and  other  members  have  declined  to  give  any  answer 
to  questions  which  they  considered  to  be  unnecessary,  inex- 
pedient, unusual,  impertinent,  or  as  involving  matter  of  too 
much  gravity  to  be  dealt  with  by  way  of  reply  to  a  question. 
Generally  they  state  reasons  for  declining  to  afford  the  desired 
information,  but  sometimes  when  the  question  is  peculiarly 
objectionable  no  notice  whatever  is  taken  of  it.'' 

In  the  House  of  Lords  a  greater  latitude  is  allowed  in 
regard  to  questions.  Until  recently  a  private  notice  Questions  in 
was  always  deemed  to  be  sufficient,  which  gave  '^*^  i-ords. 
rise  to  much  inconvenience,  as  it  is  customary  to  permit 
debates  to  take  place,  in  the  Lords,  upon  putting  and 
answering  questions,  commenting  upon  the  subject-matter 
of  the  same,  wit'iout  any  formal  question  being  before  the 
House.'  But  in  1867  a  committee  of  the  House  of  Lords 
recommended  that,  with  a  view  to  direct  the  attention  of  peers 


'  i- 


I 


'  Ld.  Palmerston,  Hans.  D.  v.  170,  p.  359. 

»  Mir.  oj  Pari.  1838,  \>\>.  5381,  53S6,  5870. 

'  lb.  1831,  p.  2201  ;  Hans.  D.  v,  169,  p.  1932  ;  v.  186,  p.  126  ;  v.  194, 
p.  716;  V.  219,  p.  1059;  V.  233,  p.  324;  and  see  Rep.  Com''.  PuV)lic 
JJusiness,  Com.  Fa/'.  186 1,  v.  II,  p.  441. 

*  The  Speaker,  Hans.  D.  v.  2io,  ]>.  39.         *  lb.  v.  213,  pp.  554,  842. 

•*  Mir,  of  Par.    1828,   p.  516;  //'.   1829,   p.   137;   i8ji,  j).  1202;   1831 
11,   pp.    I197,  2427;    1835,   P-    1060;    1839,   J).    171  ;    Hans.   D.    v.    1S4. 
1  p.   1659,  2164;  V.  185,  lip.  1230,  1327  ;  V.  192,  p.  2135  ;   V.  212.  p.  34_'. 

■  May,  eU.  1883,  p.  357  ;  Hans.  D.  v.  187,  p.  367  ;  v.  188,  p.  1255 
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interested  therein  to  questions  upon  which  a  debate  may  arise, 
notice  of  all  questions  which  admit  of  delay  should  be  given 
in  the  minutes.^  After  due  deliberation  thereon,  the  House 
resolved,  on  Aj)ril  2,  1868,  that  it  is  desirable,  where  it  is 
intended  to  make  a  statement,  or  to  raise  a  discussion  on 
asking  a  question,  that  notice  of  the  question  should  be  given 
in  the  orders  of  the  day  and  notices.^  But  this  rule  does  not 
extend  to  questions  of  urgency,  and  is  not  always  strictly 
enforced.^ 

Sometimes  information  upon  a  subject  on  which  an  inquiry 
Ministerial  has  bccn  made  of  ministers  is  given  at  a  later 
statements.  period  of  the  session,  without  further  question  or 
motion  thereupon.*  Or  ministers  may  voluntarily  communicate 
information  upon  a  matter  of  public  interest,  concerning  which 
no  question  has  been  asked/ 

Ministers  -^f  the  crown  may  make  statements  to  parliament, 
from  infor,  jon  in  their  possession,  without  being  obliged  to 
produce  a  written  authority  for  the  same."  But  they  are  not 
at  liberty  to  read,  or  quote  from,  a  despatch  or  other  official 
document,  not  before  the  House,  unless  prepared  to  lay  it  on 
the  table.  But  this  rule  only  applies  to  public  documents, 
and  to  such  as  can  bo  produced  without  injury  to  the  public 
interests.'' 

6.   T/ie  Issue  and  Control  of  Royal,  Statutory,  and 
Departmental  Cofnmissions. 

In  the  preparation  of  measures  to  be  submitted  for  the 
Commissions  Consideration  of  parliament,  and  in  the  conduct  of 
of  inquiry.  pubUc  inquiries  into  matters  which  require  the 
action  of  the  executive  government,  it  is  necessary  that  the 
ministers  of  the  crown  should  be  able  to  avail  themselves  of 
(  ompetent  assistance  from  every  quarter,  in  collecting  accurate 
information  upon  all  public  questions. 

'  Lords'  Jour.  v.  99,  p.  497  ;  and  see  Hans.  D.  v.  189,  p.  1329  ;  v.  190, 

1^-  157- 

2  //'.  V.  191,  p.  693;  V.  194,  p.  933.  '  lb.  V.  201,  p.  1462. 

*  Mir.  of  Pari.  1 830-3 1,  p.  350;  Hans.  D.  v.  121,  p.  685. 

*  Mir.  of  Pari.  July  18,  1831,  p.  638. 

"  Palmerston,  Hans.  D.  v.  170,  pp.  1585,  1841  ;  Att.-Gen.  (Palmer), 
Ih.  V.  179,  p.  489. 

'  See  cnses  cited,  in  May,  ed.  1883,  p.  378  ;  Hans.  D.  v.  186,  p.  907  ; 
V.  190,  p.  667;  V.  203,  p.  II 18;  V.  209,  p.  1157;  V.  219,  p.  1029;  V.  232, 
)i.  1 12. 
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So  far  as  the  preparation  of  legislative  mensures  is  concerned, 
the  time  of  cabinet  ministers  is  unavoidably  so  much  engrossed 
by  their  official  functions,  that  "  there  are  very  few  of  them 
who  can  give  their  attention  to  a  great  subject,  and  look  at 
the  consecjuences  to  the  country  ot  the  measures  which  are 
adopted."  ^  With  a  view  to  aftbrd  substantial  assistance  to 
government  in  this  direction,  it  has  been  customary  of  late 
years  for  select  committees  to  be  appointed  by  the  Houses 
of  Parliament,  either  at  the  suggestion  or  with  the  concurrence 
of  ministers,  to  investigate  various  important  public  questions 
upon  which  legislation  founded  upon  evidence  is  necessary. 
But  a  resort  to  parliamentary  committees  in  such  cases  is 
sometimes  objectionable,  as  it  may  tend  to  diminish  the 
responsibility  which  properly  belongs  to  the  advisers  of  the 
crown.  This  method  of  inquiry,  moreover,  is  open  to  the  mcon- 
venience  of  having  to  be  conducted  under  the  pressure  and 
distraction  of  other  parliamentary  duties  ;  and  it  has  sometimes 
happened  that,  after  a  protracted  investigation  into  a  particular 
subject,  a  parliamentary  committee  has  been  obliged  to 
abandon  the  attempt  to  complete  the  inquiry  to  its  own 
satisfaction,  and  has  recommended  that  a  royal  commission 
should  be  appointed,  which  could  bestow  a  more  thorough 
and  undivided  attention  upon  it. 

Preliminary  inquiries  by  a  royal  commission  are  of  inestimable 
service  to  the  working  of  parliamentary  government  xheir  peculiar 
Besides  affording  peculiar  facilities  for  ascertain-  value, 
ing  facts,  they  frequently  bring  to  light  a  mass  of  information 
'?pon  the  subject  in  hand  which  could  be  obtained  in  no  other 
way ;  and  the  report  of  an  able  and  impartial  commission  is 
often  of  the  highest  value  in  the  instruction  and  enlightenment 
of  the  public  mind.  "  The  questions  of  pauperism  and 
poor-law  administration,  of  crime  and  penal  administration, 
of  pestilence  and  sanitary  legislation,  and  of  the  evils  attendant 
on  excessive  manufacturing  labour,  are  conspicuous  instances 
of  the  effects  of  commissions  of  inquiry  in  reversmg  every 
main  principle,  and  almost  every  assumed  chief  elementary 
fact,  on  which  the  general  public,  parliamentary  committees, 
and  leading  statesmen,  were  prepared  to  legislate."'^ 

'  Ld.  J.  Russell,  Report  on  Official  Salaries,   Com.  Pap.   1850,  v.   15, 
Kvi'j.  1225. 
*   I'aper  by  Mr,   E.  Chad  wick,  C.B.,  read  before  the  Society  for  Pro 
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It  is  not  only  as  being  directly  helpful  to  ministers  of  the 
crown  in  the  preparation  of  their  legislative  measures,  but  also 
as  a  means  for  the  impartial  investigation  of  every  class  of 
question  upon  which  the  crown  or  parliament  may  reed  to  be 
informed,  that  recourse  may  appropriately  be  had  to  a  royal 
commission.  It  will  therefore  be  suitable  in  this  connection 
to  point  out  the  rules  applicable  to  the  issue  of  commissions, 
and  to  the  subsequent  proceedings  in  relation  thereto. 

A  royal  commissioi  may  be  appointed  by  the  crown,  either 
at  its  own  discretion,  and  by  virtue  of  its  prerogative,^  or  in 
i^i,ie,  conformity  with  the  directions  of  an  act  of  parlia- 

cunerning  ment,  or  In  compliance  with  the  advice  of  one  or 
commissions.  \^q^^  Qf  ^\^q  Houscs  of  parliament.  It  is  not 
necessary  for  both  Houses  to  unite  in  an  address  to  the  crown 
for  the  issue  of  a  royal  commission,  except  when  the  same  is 
expressly  required  by  a  particular  statute,  as,  for  example,  the 
Act  15  &  i6  Victoria,  c.  57,  which  prescribes  a  joint  address 
in  order  to  obtain  the  appointment  of  a  commission  of  inquiry 
into  the  prevalence  of  corrupt  practices  in  any  parliamentary 
constituency.^ 

While  commissions  are  issued  upon  an  address  from  either 
House  indifferently,  such  addresses  emanate  more  frequently 
from  the  Commons  ^  than  from  the  Lords ;  *  and  so  much 
respect  is  usually  paid  to  the  expressed  wishes  of  either  House 
'^f  Parliament  that,  even  thouL;h  an  address  for  the  appointment 
I  if  a  commission  be  carried  against  the  opposition  of  ministers, 
it  is  customary  for  the  crown  to  direct  the  commission  to  be 
issued.^ 

The  constitutional  right  of  the  crown  to  issue  commissions 
of  inquiry  has  indeed  been  questioned,^  but  mainly  for  reasons 

moling  the  Amendment  of  the  Law,  January  29,  1859,  on  the  preparation 
of  legislative  measures  by  the  cabinet,  by  parliamentary  committees,  and 
by  commissions  of  inquiry  :  in  Law  Atnendvient  Jour.  Feb.  3,  1859. 

•  Hans.  D.  v.  rji4,  p.  1361. 

^  For  particulars  concerning  powers  of  these  commissions  see  Rep.  Com", 
on  Corrupt  Practices,  Com,  Fap.  1870,  v.  6,  p.  19;  see  also  May,  Pari. 
Prac.  ed.  1883,  p.  730. 

'   Com.  Jour.  v.  118,  pp.  250,  265,  363,  377  ;  v.  119,  pp.  215,  229. 

*  Lords'  Jour.  v.  93,  p.  6t,1. 

^  Site  of  the  National  Gallery,  I/ans.  D.  v.  142,  n.  2154;  lb.  v.  143, 
p.  510;  Sea  Fisheries,  lb.  v.  171,  pp.  261,  515. 

"  See  Toulmin  Smith,  on  Coverntiietit  by  Commissions,  particularly  pp. 
150,  168;  also  debates  in  House  of  Commons  on  April  23  and  July  18, 
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wliich  however  weighty  they  might  have  been  so  long  as  pre- 
rogative government  existed,  are  wholly  inapplicable  to  out- 
present  political  system.  Since  the  establishment  of  ministerial 
responsibility,  commissions  have  become  a  recognized  part  of 
our  governmental  machinery,  and  it  is  now  freely  admitted 
that,  when  confined  to  matters  of  legitimate  inquiry,  they  serve 
a  most  useful  and  beneficial  purpose.^  Parliament,  moreover, 
is  duly  informed,  in  the  annual  estimates,  of  the  appointment, 
powers,  progress,  and  expenditure  of  all  commissions  issued  by 
the  crown,  and  of  the  probable  duration  of  their  inquiries.^ 

Commissions  of  inquiry  may  be  properly  appointed  by  the 
crown,  or  by  the  head  of  any  department  of  state,  to  examine 
into  a  particular  grievance,  or  alleged  defect  in  the  administra- 
tion of  a  public  department,''  or  to  collect  information  on  any 
important  public  question  and  advise  the  crown  upon  the 
same. 

But  it  would  be  unconstitutional  to  refer  to  a  royal  com- 
mission **  subjects  which  are  connected  with  the  t,.  . 

,       •  r    I  •  1     ^  "^"'  scope 

elementary  duties  of  the  executive  government  and  and  powers 
with  its  relations  to  parliament ;  "  or  to  investigate  '"""^'^• 
a  grievance  which  arises  out  of  a  particular  decision  of  ])ar- 
liament,  on  a  given  question ;  *  or  to  appoint  a  commission 
with  a  view  to  evade  the  responsibility  of  ministers  in  any 
matter;  or  to  do  the  work  of  existing  departments  of  state, 
which  possess  all  needful  facilities  for  obtaining  information 
upon  questions  of  detail,  and  which  are  directly  responsible  to 
parliament ;  or  to  inquire  into  acts  of  misconduct  which  may 
have  been  committed  by  a  judge,  or  a  minister  of  state,  which 

1850,  on  proposed  commission  of  inquiry  into  state  of  Oxford  and  Cam- 
bridge Universities  ;  and  legal  opinions  in  Com.  Pap.  1852,  v.  22,  App.  A. 
and  B.  to  Pep.  of  Oxford  University  Comtnission  ;  also  Amos,  Fifty  Years' 
F.ng.  Const,  p.  113. 

^  Cox,  Inst,  Eng.  Govt.  p.  155  >  Trevelyan,  Life  of  Macaulay,  v.  2, 
p.  59.  In  the  fiscal  year  1867-8  twenty-three  temporary  commissions  of 
inquiry  were  sitting  at  one  tim-e.  Civ.  Serv.  Est.  1868-9,  class  ii.  p.  63. 
In  1874-5  nineteen  commissions  were  sitting  at  the  same  time. 

"^  lb.  1869-70,  p.  411.  The  Commission  on  Primary  Education  in 
Ireland  was  originally  appointed  for  fourteen  months,  but  on  application 
its  duration  was  prolonged  more  than  once.  The  expenses  incurred 
by  this  commission  wer^  largely  in  excess  of  the  grant  {Hans,  D. 
\.  201,  p.  739. 

•'  See  3rd  Rep.  Com".  Civ.  Serv.  Exp.  p.  62,  Com.  Pap.  1873,  v.  7. 

*  Hans,  D.  v.  217,  p.  1067. 
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should  be  investigated  by  the  House  of  Commons,  or  into  the 
conduct  of  persons  charged  with  criminal  offences,  except  they 
be  officers  of  the  crown,  and  the  right  of  inquiry  into  their 
conduct  by  commission  is  expressly  derived  from  an  act  of 
parliament.^  Neither  should  a  commission  be  appointed  unless 
the  government  are  prepared  to  give  definite  instructions  to 
the  commissioners.'^ 

A  commission  of  inquiry  should  be  limited  in  its  operations 
to  obtaining  information,  and  suggesting  the  points  to  which 
it  might  be  expedient  that  legislative  or  executive  action  should 
be  directed.  No  commission  should  be  invited  to  "enter 
upon  any  question  of  policy,"  lest  it  should  trench  upon  the 
proper  limits  of  ministerial  responsibility,  and  upon  ground 
which  belongs  to  parliament." 

Commissions  are  usually  issued  from  the  office  of  the  executive 
A  ointraent  govcmment  which  they  may  specially  concern, 
ofcommis-  whether  it  be  that  of  a  secretary  of  state,  the 
'^'°"''-  treasury,  or  any  other   department.*     When   not 

otherwise  ordered,  it  becomes  the  duty  of  the  home  office  to 
conduct  the  correspondence  with  the  commissioners.  And,  as 
a  general  rule,  "  all  the  reports  of  royal  commissioners  come 
within  the  province  of  the  home  department  alone."  ^ 

It  is  customary  on  all  occasions  that  the  royal  commands 
set  forth  in  the  commission  should  be  more  fully  explained  by 
instructions  issued  from  the  department  of  state  specially  con- 
cerned in  the  inquiry.^ 

If  the  inquiry  has  been  instituted  upon  the  recommendation 
of  either  House  of  parliament  the  government  are  not  pre- 


'  Case  of  Mr.  Balfe,  lb.  v.  156,  p.  1094  ;  Comm".  of  Inquiry  into  Belfast 
Riots,  lb,  V.  177,  pp.  345,  378,  401  ;  and  see  U.  C  Q.  B.  Rep.  v.  46, 
p.  481. 

^  See  Hats.  Free.  v.  4,  pp.  70,  113;  Hans.  D.  v.  170,  pp.  QTS-gig  ; 
Jb.  (Mr.  Gladstone)  v.  175,  pp.  1208,  1219;  and  see  lb  v.  219,  p.  1396; 
Toulmin  Smith  on  Commissions^  pp.  150-159. 

^  Mr.  Gladstone,  Hans.  D.  v.  177,  pp.  233,  236  ;  //;.  v.  217,  p.  664  ; 
Sir  S.  Northcote,  lb.  v.  184,  p.  1731  ;  and  see  v.  185,  pp.  176S,  1781  ; 
V.  194,  p.  241. 

*  Com.  Fap.  1859,  sess.  2,  v.  15,  pp.  557-559;  Hans.  D.  v.  191, 
p.  1456.  The  Railways  (Ireland)  Commission  was  appointed  by  a 
Treasury  Minute  on  October  15,  1867  (see  their  report  in  Com.  Pap. 
1867-8,  V.  32). 

*  Cox,  Inst.  Eng.  Govt.  p.  672  ;  Hans.  D.  v.  187,  pp.  880,  1294. 

*  lb.  V.  185,  p.  1769. 
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eluded  from  making  it  more  extensive  than  was  sought  for  by 
the  terms  of  the  parliamentary  resolution.* 

The  persons  appoint*  '  to  serve  on  royal  or  statutory  com- 
missions are  selected  without  reference  to  their  choice  of  com- 
political  opinions  as  supporters  or  opponents  of  missioners. 
the  existing  administration,'^  and  generally  on  account  of  their 
familiarity  with  the  subject-matter  of  the  proposed  investigation, 
or  because  they  possess  special  qualifications  for  the  task. 

Sometimes,  at  the  discretion  of  government,  members  of 
one  or  both  branches  of  the  legislature  are  appointed  upon 
important  public  commissions,  not  merely  because  of  their 
personal  fitness,  but  also  for  the  purpose  of  obtaining  a  direct 
and  efficient  representation  of  the  commission  in  parlia- 
ment. 

As  a  general  rule,  members  of  the  government  should  not 
be  appointed  on  commissions  of  inquiry,  as  it  might  afterwards 
become  their  duty  to  decide  upon  some  executive  action 
growing  out  of  the  same,  as  a  question  of  state  policy  upon 
which  a  minister  of  the  crown  ought  not  to  have  previously 
committed  himself  to  an  opinion.  But  this  rule  is  not  without 
exceptions.  It  would  be  quite  justifiable  and  expedient  to 
appoint  a  cabinet  minister  on  a  commission  of  inquiry  into 
matters  particularly  affecting  the  department  of  state  over 
which  he  presides ;  or  on  a  commission  charged  to  consider 
and  determine  upon  any  matters  which  had  no  connection 
with  politics. 

In  any  circumstances,  a  commission  of  inqiv'-y  ought 
not  to  be  of  a  "partisan"  character,  but  sho  comprise 
''the  fairest  and  fullest  representation  of  all  oj  ai  s,"  even 
such  as  may  be  *'  strong  and  extreme  "  on  the  question  pro- 
posed to  be  investigated.  At  the  same  time,  the  composition 
of  a  royal  commission  is  a  fair  subject  for  parliamentary 
criticism.^ 

If  a  commission  is  to  be  appointed  under  an  act  of  parlia- 
ment, the  selection  of  the  members  thereof  should  statutory 
be  left  to  the  executive  government,*  unless  it  is  commissions. 

*  Lord  Derby,  Hans.  D.  v.  188,  p.  489. 

*  hj,n5.  D.  V.  193,  p.  972;  lb.  V.  196,  p.  422  ;  v.  204,  p.  764  ;  v.  218, 
p.  88. 

^  lb.  V.  185,  pp.  190,  514;  lb.  V.  188,  pp.  121-125,  243- 

*  lb.  V.  194,  p.  1410;  V.  211,  p.  2028;  V.  212,  p.  25.  See  Mr.  Gla<I- 
slone's  observations  deprecating  private  members  assuuiing  responsibility 
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jMoposed  to  entrust  greater  legislative  powers  to  the  com- 
inissioners,  when  it  may  be  proper  to  invite  the  assistance  of 
parliament  in  their  selection.  Or,  unless  it  be  a  commission 
issued  under  the  i)rovisions  of  the  Act  15  &  i6  Vict.  c.  57, 
upon  a  joint  address  of  both  Houses,  to  inquir'^  into  the 
existence  of  corrupt  practices  in  a  parliamentary  constituency 
— when  it  is  required  that  the  commission  shall  consist  of 
"persons  named  in  such  address,"  having  the  particular 
qualifications  ])rescribed  by  the  statute  aforesaid.  In  this  case 
it  is  the  practice  to  insert  the  names  of  the  proposed  com- 
missioners in  the  resolution  for  the  address,  which  is  first 
introduced  into  the  House  of  Commons.^  This  resolution  is 
usually  moved  by  the  attorney-general,  although  it  may  be  pro- 
posed by  a  private  member.^  But  it  is  ordinarily  in  the  dis- 
cretion of  ministers  either  to  choose  the  commissioners 
themselves  or  to  present  to  parliament  the  names  of  persons 
whom  they  recommend  to  be  nominated  in  the  act  or  address. 
In  the  year  1692,  the  commissioners  appointed  to  determine 
tlie  land  tax  assessment  were  named  in  the  bill,^  and  that 
precedent  has  since  been  frequently  followed.^  In  the  case  of 
a  royal,  as  distinct  from  a  statutory,  commission,  it  is  not  usual 
to  communicate  to  parliament,  beforehand,  the  names  of 
persons  intended  to  be  appointed,  with  a  view  to  invite  dis- 
cussion upon  the  choice  of  the  crown,^  although  the  govern- 
ment sometimes  prefer  to  take  this  course ; ''  but  in  the  case  of 
a  statutory  commission,  while  it  is  discretionary  with  the 
government  to  give,  or  to  withhold  from  parliament,  the  names 
of  intended  commissioners,  whether  for  insertion  in  the  act  or 
not,  it  is  not  unusual  to  submit  them  for  parliamentary 
approval,  with  a  view  to  create  a  good  understanding  between 

of  naming  a  proposed  commissioner,  Ih.  v,  192,  p.  1941  ;  and  see  lb.  v. 
193,  pp.  1658,  1905.  But  see  case  of  Epping  Forest  Commissioners,  Hans. 
D.  V.  208,  p.  621  ;  and  Il>.  April  26,  1877. 

'  15  &  16  Vict.  c.  57,  sec.  i.  This  provision  was  inserted  in  the  Bill  by 
the  House  of  Lords,  Hans.  D.  v.  122,  pp.  567,  572,  587  ;  see  32  »&  33 
Vict.  c.  65  ;   Com.  Jour.  v.  121,  pp.  271,  272. 

■^  Hans.  D.  v.  186,  p.  995  ;  v.  195,  pp.  3,  15,  1270. 

^  Macaulay,  Hist,  oj  Eng.  v.  4,  p.  317, 

*  See  Act  30  &  31  Vict.  c.  51.  Public  Schools  Bill  of  1868,  sees.  16-20. 
Public  Works  Loan  Comrs.  in  1817,  57  Geo.  3  c.  34,  and  again  in  1875, 
Hans.  D.  v.  226,  p.  537. 

'"  lb.  V.  187,  p.  1489. 

«  Jb.  V.  188,  p.  983;  V.  189,  p.  602. 
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the  rrown  and  pirliament  in  the  settlement  of  a  particular 
([uestion.' 

The  time  for  submitting  to  parliament  the  names  of  com- 
missioners, or  members  of  council,  intended  to  be  inserted  in 
a  bill  varies,  according  to  the  nature  of  the  bill  itself,  and  the 
extent  of  alteration  to  which  it  may  be  liable  in  its  |)assage 
through  parliament.  Sometimes  the  names  ai)]K'ar  in  the  bill 
as  first  introduced,  at  other  times  not  until  the  bill  has  nearly 
passed  through  committee.'-* 

The  services  ot  persons  appointed  as  members  of  a  royal  com- 
mission are  almost  invariably  rendered  gratuitously,   „ 

,  .  ,  ^    ,  ,         Compensation 

except  where  they  involve  to  a  great  degree  the  tocumms. 
exercise  of  professional  skill,  when  compensation  ''""'•''"^• 
is  allowed  for  time  and  labour.     Actual  expenses  incurred  are, 
of  course,  defrayed  out  of  the  public  funds." 

It  is  customary  for  a  royal  commission  not  only  to  take 
evidence,  but  also  to  receive  written  communica- 
tions from  competent  persons  who  may  be  willing 
to  address  them  on  the  subject-matter  of  their  inquiry.  They 
may  hold  their  sittings  in  any  part  of  the  United  Kingdom. 
They  are  at  liberty,  moreover,  when  it  is  necessary  for  the 
furtherance  of  their  invesiigations,  to  institute  and  conduct 
experiments  for  the  purpose  of  testing  the  accuracy  of  par- 
ticular theories,  or  the  utility  of  inventions,  etc. 

But,  unless  expressly  empowered  by  act  of  parliament,  no 
commission  can  compel  the  production  of  documents,  or 
the  giving  of  evidence,^  or  can  administer  an  oath.^  It  was, 
indeed,  provided  by  Lord  Brougham's  Act  of  185 1,  to  amend 
the   law  of  Evidence,  that  any  "  commissioner,"  ^       , 

r         1        •         1       1  Compulsory 

etc.,  now  or  hereafter  havmg  by  law,  or  by  consent  powers  of 
of  parties,  "  authority  to  hear,  receive,  and  examine  '-''^"'""^^'o"^. 
evidence,"  shall  be  "empowered  to  administer  an  oath  to  all 
such  witnesses  as  are  legally  called  before  him."  '^     But  this 
act  applies  only  to  commissioners  appointed  by  the  courts  for 

'  Hans.  D.  v._  189,  p.  1746;  v.  197,  p.  516;  v.  198,  p.  1499;  v.  221, 
p.  761.  *  Jb.  V.  214,  pp.  600,  1 191. 

^  jb.  V.  200,  p.  1362;  Com.  Pap.  1856,  v.  38,  p.  395;  Jb.  1859,  v.  15, 
p.  561  ;  lb.  1867,  V.  40,  p.  361. 

*  Cox,  Brit.  Commomuealth,  p.  251  ;  Toulmin  Smith,  Govt,  by  Conmi" . 
p.  202  ;  Law  Mag.  v.  15,  p.  85. 

*  Toulmin  Smith,  p.  188  ;  Hans.  D.  v.  214,  pp.  1334-136 1. 

•*  14  &  15  Vict.  c.  99,  sec.  16.  But  see  the  deci:^ion  on  this  clause,  iu 
Reg.  V.  Hallett,  2  Denison  C.  C.  237. 
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legal  purposes,  and  does  not  extend  to  ordinary  commissions, 
whether  appointed  by  royal  authority  or  by  legislative  enact- 
ment. Upou  certain  occasions  the  crown  has  undoubtedly 
assumed  the  right  to  confer  upon  commissioners  appointed  by 
prerogative  "  full  power  and  authority,  when  the  same  shall 
appear  to  be  requisite,  to  administer  an  oath  or  oaths  to  any 
person  whomsoever  to  b?  examined "  before  them.^  It  is 
extremely  doubtful,  however,  >vhelher  this  was  legal ;  and  such 
an  assumption  of  power,  on  the  part  of  the  crown,  is  now 
abandoned,  and  the  want  of  compulsory  powers  has  seldom 
prevented  a  royal  commission  from  obtaining  full  and  impartial 
information  upon  the  subject-matter  of  their  inquiry.'^ 

On  the  other  hand,  there  have  been  frequent  appli-  ■  ions 
Extraordinary  ^^  parliament  to  confcr  upon  royal  commissioners, 
powers.  in  certain  cases,  additional  powers,  and  to  appoint 

statutory  commissions  with  extraordinary  powf;rs.""  And  it  has 
become  customary  to  define  the  exact  powers  intended  to  be 
conferred  upon  a  statutory  commission  in  the  act  itself,  which 
generally  include  the  compulsory  powers  aforesaid.*  But  there 
is  no  precedent  for  empowering  a  statutory  commission  to 
administer  an  oath  "  except  where  individual  misconduct  is 
directly  at  issue."  ^ 

Within  the  limits  of  their  prescribed  functions,  and  subject 
Internal  to  the   provisions  of  any  act   of  parliament  de- 

proceedings.  fining  the  samc,  commissions  have  "  the  absolute 
power  of  regulating  the  proceedings  of  their  own  tribunal,  and 
of  admitting  or  excluding  what  persons  they  please  "  from 
attendance  during  their  sittings.''  But,  as  will  be  presently 
shown,  they  are  liable  in  certain  circumstances  to  have  their 
proceedings  questioned  in  either  House  of  parliament. 

'  For  example,  the  Navy  (Dockyards  Cciiim".  in  i860,  Com.  Pap.  1861, 
V.  26,  p.  3  ;  the  Children's  lunployment  Conim".  (1862),  lb.  1863,  v,  18, 
p.  3  ;  the  Irish  Church  Comm".,  1867,  lb.  1867-8,  v.  23. 

*  See  Ld.  Campbell,  ihuts.  D.  v.  65,  p.  491  ;  Stat.  5  &  6  Will.  IV. 
c.  62,  sec.  13  ;  Smith,  Pari.  Remcn:.  1857-8,  pp.  21,  51  ;  lb.  1865,  p.  43. 

'  For  example,  see  Stat.  ^  &  2  Geo.  IV.  c.  90;  3  Ceo.  IV.  c.  37; 
5  Geo.  I",  c.  20,  sec.  11  ;  3  &  4  Will.  IV.  c.  n^  sec.  165  ;  17  &  18  Vict, 
c.  117  ;  30  &  31  Vict.  c.  104  ;]3^&  34  Vict.  c.  105  ;  see.y/<?«j.  D.  v.   197, 

P-  755- 

*  Acts  34  &  35  Vict.  cc.  85,  86,  93. 

*  Mr.  Fortescue,  Hans.  D.  v.  214,  p.  1349. 

"  lb.    V,    188,   p.   1437;   V.    215,   p.    1024  J   V.   216,   p.    168  J   V.    236, 

P-  539. 
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All  the  expenses  attending  temporary  royal   commissions 
are   defrayed  out   of  moneys   annually   voted   by  Expenses  of 
parliament  for  such  purposes.^     But  it  is  not  usual  commissions. 
for   commissioners    to    incur    any   extraordinary   expenditure 
without  the  previous  sanction  of  the  home  office,  by  which 
the  application  would  naturally  be  referred  to  the  treasury.^ 

As  a  check  upon  the  procec'  ags  of  commissions,  in 
pecuniary  matters,  it  is  required  that  the  secretary, 
even  of  a  statutory  commission,  should  be  ap- 
pointed either  by  or  with  the  direct  approval  of  the  executive 
government.  He  is  often  nominated  in  the  commission  itself. 
Unless  special  qualifications  occasion  another  choice,  it  is  not 
uncommon  to  select  the  secretary  of  a  commission  from 
amongst  the  subordinate  officers  of  the  treasury.'' 

A  royal  commission  continues  in  existence  until  it  has 
completed  its  labours,  unless  its  ckiradon  be  expressly  limited 
by  the  terms  of  the  letters  patent  or  act  of  parliament,  under 
which  it  was  appointed ;  or  unless  it  be  sooner  revoked  and 
discharged  by  the  crown  or  by  act  of  parliament.* 

To  revoke  a  crown  commission  it  is  necessary  that  a  warrant 
should  be  issued  under   the   roval   sia:n    manual.'^ 
When   the  whole,  or  any  particular  portion,  of  the 
inquiry  has  been  brought  to  a  close,  the  commissioners  present 
their  rej)ort  to  the  crown  through  the  secretary  of 
state  for  the  home  department.    The  report  should     "^^^^ ' 
be  signed  by  all  the  commissioners.     But,  if  any  of  them  are 
unable  to  agree  with  the  majority  in  the  terms  of  the  report,  they 
are  at  liberty  to  record  their  dissent,  and  to  state  their  individual 
opinions,  either  in  paragraj^hs  appended  to  the  report,  or  in 
memorandums  lollowing,  signed  by  themselves.*'    The  report  is 
usually  transmitted  to  parliament  by  command,  or  communi- 
cated  upon    an   address.      For   royal  commissioners   are    not 
directly  amenable  to  parliament,  but  only  to  the  crown.'    And 
parliament  ought  not  to  interfere  with  their  proceedings,  unless 
it   could    be    shown    that    they  were   acting  unfairly,  or  were 

'  See  Civ.  Scrv.  Est.  18S7-8,  p.  485,  Com.  Pap.  1877,  v.  57. 

'  Hans.  D.  v.  1S4,  ]).  1070. 

»  lb.  V.  188,  pp.  436,  527.  *  Sec  Act  36  Vict.  c.  13. 

'  Hans.  D.  v.  194.  ji.  1544. 

*  See  Second   l\cp.  Judicature  Comni".  Com.  Pap.  1872,  v.  20;  Second 
Rep.  Lef^al  Departments  Coinui".  lb,  1874,  v.  24. 

■  Hans.  D.  v.  158,  p.  2083. 
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incompetent,  or  were  otherwise  unworthy  of  the  confidence  of 
the  government,  or  of  parliament,  when  either  House  might 
address  the  crown  for  their  removal  from  office.^ 

There  is  another  species  of  commission,  of  a  less  prominent 
departmental  ^nd  important  character,  but  which  is  nevertheless 
committees.  of  great  Utility  in  furthering  the  work  of  adminis- 
tration, viz.  what  is  usually  termed  a  departmental  com- 
mittee, appointed  by  a  treasury  minute,^  or  by  the  authority  of 
a  secretary  of  state,  for  the  purpose  of  instituting  inquiries  into 
matters  of  official  concern,  and  suggesting  improvements  or 
remedies  for  obvious  defects  or  deficiencies  in  existing  ad- 
ministrative arrangements."  Such  committees  are  generally 
composed  of  two  or  more  permanent  and  experienced  officers, 
belonging  to  the  particular  departments  concerned  in  the 
proposed  investigation,  with  whom  is  frequently  associated  a 
lord  of  the  treasury,  or  some  other  subordinate  member  of  the 
administration.  But  it  is  not  the  practice  to  communicate  to 
parliament  the  names  of  persons  employed  in  such  inquiries, 
as  it  would  expose  them  to  responsibilities  to  which  they  ought 
not  to  be  subjected.* 

If  a  political  officer  be  included  in  a  departmental  com- 
mittee, and  a  change  of  ministry  should  occur  before  its 
labours  are  completed,  the  committee  would  necessarily  become 
defunct.  Although,  if  the  committee  were  prepared  with  a 
report,  they  might  be  permitted  to  present  an  informal  and 
unofficial  statement,  or  draft  report,  to  the  new  administration, 
setting  forth  what  they  had  intended  to  embody  in  their  r'^port, 
which  would  receive  the  careful  consideration  of  the  govern- 
ment.'' 

Salaried  public  officers  receive  no  additional  allowance  for 
Expenses  of  services  on  a  departmental  committee.  The  re- 
conimitiees.  muneration  of  persons  not  already  in  official  em- 
ploy, who  are  appointed  to  such  service,   is  authorized   and 

'  Hans.  D.  v.  158,  pp.  902,  903  ;  v.  203,  p.  800. 

*  For  copy  of  the  treasury  minute  of  April  12,  1853,  appointing  a  com- 
mittee of  inquiry  into  the  orj^anization  of  the  permanent  civil  service,  see 
Com.  Pap.  1854-5,  V,  30,  p.  375. 

'  See  Mr.  Gladstone's  observations  on  utility  of  an  official  committee  of 
practical  men,  as  a  means  of  breaking  ground  upon  a  question  of  adminis- 
native  reform,  Hans.  D.  v.  193,  p.  320. 

*  lb.  V.  215,  p.  523. 

^  ib,  v.  l88,  p.  1909;   Com.  lap.  1867,  v.  39,  p.  425. 
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prescribed  by  a  treasury  minute,  and  charged  to  the  account  of 
civil  contingencies.^  It  thus  comes  under  the  review  of  the 
House  of  Commons,  when  a  vote  is  submitted  in  supply  to 
make  good  advances  out  of  this  fund. 

Reports  from  departmental  committees  are  usually  regarded 
as  confidential  documents,  and  are  only  communi- 
cated to  parliament  at  the  discretion  of  govern- 
ment.^ 


Reports. 


*   Com.  Pap.  1854-5,  V.  30,  p.  376. 

«  Hans.  D.  v.  I70,"'p.  198;  lb.  v.  215,  pp.  526,  1558;  v.  223,  p.  723; 
Mtr.  of  Pari.  1840,  p,  1120. 


M. 


liti 


»  .. 


r  I 


104 


PARLIAMENTARY    GOVERNMENT. 


CHAPTER  IV. 

THE    PARLIAMENTARY    DUTIES    OF    MINISTERS,    AND    THEIR 
RESPONSIBILITY   TO    PARLIAMENT. 

I.   The  Parliamentary  Duties  of  Particular  Ministers. 
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We  next  proceed  to  consider  the  duties  which  are  appropri- 
ately assigned  to  particular  members  of  the  administration  in 
connection  with  parUament.  Our  observations  on  this  head 
will  chiefly  apply  to  the  House  of  Commons,  that  being  the 
chamber  wherein  the  most  arduous  labours  and  responsibilities 
are  exacted  from  ministers  of  the  crown. 

But  first  let  us  briefly  notice  the  jJaces  assigned  by  usage 

in  the  Houses  of  parliament  to  the  leaders  of  the 

parliamentary    respcctive  parties  of  the  government  and  of  the 

leaders.  OppOSition. 

In  the  House  of  Lords  the  members  of  the  administration 
sit  on  the  front  bench,  on  the  right  of  the  woolsack,  which  is 
accordingly  known  as  the  ministerial  or  treasury  bench  ;  the 
peers  who  usually  vote  with  them  occupy  the  other  benches  on 
the  same  side  of  the  House.  The  peers  in  opposition  are 
ranged  on  the  left  side  of  the  chamber;  while  those  who 
desire  to  maintain  a  political  neutrality  usually  sit  upon  the 
cross  benches,  which  are  placed  between  the  table  and  the 
bar.  ^ 

In  the  House  of  Commons,  the  front  bench,  on  the  right 
Treasury  hand  of  the  chair,  is  reserved  for  members  holding 

bench.  office  undcr  the  crown,  and  is  styled  the  treasury 

bench.  The  front  bench  opposite  is  ordinarily  occupied  by 
privy  councillors  and  other  members  who  have  held  office 
under  the  crown.*^     The  accommodation  provided  for  members 

*  May,  Pari.  Prac.  ed.  1883,  p.  225  ;  Hans,  D.  v.  198,  p.  8 

*  Rule,  House  of  Commons,  No.  90. 
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wlio  desire  to  occupy  a  neutral  position  between  contending 
parties  is  very  inadequate.^ 

On  the  opening  of  a  new  parliament,  the  members  for  the 
city  of  London  claim,  by  ancient  usage,  and  generally  exercise, 
the  right  of  sitting  on  the  privy  councillors'  bench  ;  at  other 
times  that  bench  is  left  for  the  ministers  of  the  crown,  who  are 
supposed  by  their  avocations  to  be  prevented  from  coming 
down  to  take  places  for  themselves.  But,  though  the  reserva- 
tion of  a  separate  bench  for  the  use  of  privy  councillors  is 
traceable  at  least  as  far  back  as  the  reign  of  Queen  Mary,'^  it  is 
only  as  a  matter  of  courtesy  and  not  of  right.  Mr.  Holies,  an 
eminent  member  of  parliament  in  1628,  and  William  Cobbett, 
at  the  opening  of  the  first  Reform  Parliament  in  1833,  are 
memorable  examples  of  private  members  asserting  the  right,  on 
particular  occasions,  of  sitting  on  the  front  bench  "above  the 
privy  councillors.'"*  In  Walpole's  time  (1741)  it  was  custom- 
ary for  the  leaders  of  adverse  parties,  being  privy  councillors, 
to  sit  upon  that  bench  together ;  *  but  since  the  accession  of 
George  III.  it  has  been  usual  to  concede  to  ministers  of  the 
crown  of  every  grade,  including  even  the  officers  of  the  royal 
household,  the  undisturbed  possession  of  the  treasury  bench.^ 

In  the  Lords,  as  well  as  in  the  Commons,  there  is  invari- 
ably   a  minister  specially   entrusted  with  the  lead  je^^erofthe 
and  management  of  public  business  on  behalf  of  House  of 
the    executive    government.      When    the    prime  ^"'■'^^• 
minister  is  a  peer,  he  will  undertake  this  duty  himself.     Other- 
wise, it  is  confided  to  the  minister  who,  in  virtue  of  his  position 
and   qualifications,    is  considered   by   the   prime  minister   as 
being  the  most  capable  of  filling  it  with  advantage.*' 

By  whomsoever  undertaken,  the  l-^adership  of  the  House  of 
Lords  is  a  charge  which  confers  "  ^reat  importance"  upon  its 

*  Hans.  D.  v.  182,  p.  913. 

*  See  ante,  v.  i.  p.  238  ;   D"" Ewes'  Journal,  p.,  176. 

'  Ily,  pp.  920,  924  ;   riatscll,  Prcc.  v.  2,  p.  94  ;   Knight,  Popular  Hist, 
of  Eng.  V.  8,  p.  317  ;  and  see  Le  Marchant's  Life  of  Earl  Spencer,  pp. 

341,450- 

*  Mahon,  Hist,  of  Eng.  v.  3,  p.  102  «.     Ministers,  in  the  early  days  of 

(ieorge  III.,  used  always  to  attend  the  sittings  of  the  Mouse  in  full  court 
dress  (Donne,  Corresp.  Geo.  III.  v.  2,  p.  432  ;  Lewis,  Administrations, 
p.  70  n. 

*  Hans.  D.  v.  186,  p.  226. 

'  Lord  Ilawkesbury  led  the  Lords  during  the  ministry  of  the  Duke  of 
Portland  (Yonge,  IJ/e  of  Ld.  Liverpool,  vol.  i.  p.  228). 


vS 


io6 


PARLIAMENTARY    GOVERNMENT. 


Ji 


possessor,  as  well  as  "  great  influence  in  the  general  adminis- 
tration and  patronage  of  the  government."  ^  It  naturally  calls 
for  the  exercise  of  the  highest  qualities  of  a  statesman,  inas- 
much as  "  the  fixed  character  of  our  constitution  renders  it  the 
interest,  not  to  say  the  paramount  duty,  of  every  minister  so  to 
shape  his  course  as,  if  possible,  to  keep  the  two  Houses  of 
parliament  in  harmony,  and  not  to  throw  himself  absolutely 
and  entirely  into  the  hands  of  one  branch  of  the  legislature, 
regardless  of  the  wishes  and  feelings  of  the  other."  ^  It  has 
always  been  difficult  for  governments  of  "  Liberal  politics  even 
to  conduct  the  ordinary  business  of  the  country  in  the  House 
of  Lords,  as  they  have  been  usually  in  a  decided  minority  in 
that  chamber."  ^ 

If  the  prime  minister  be  a  member  of  the  House  of  Com- 
leaderofthe  Hions,  he  will  personally  Undertake  the  leadership 
House  of  of  that  House.  For  this  is  an  office  of  too  elevated 
Commons.  ^^^  influential  a  character  to  be  conferred  upon  a 
subordinate.  It  is,  in  fact,  "the  crown  of  the  premiership 
itself,  if  united  with  it  ;  if  detached,  the  function  which  con- 
tinually threatens  the  official  chieftaincy  with  eclipse."  *  The 
extreme  importance  of  the  duties  of  this  office  towards  the 
most  popular  and  powerful  branch  of  the  legislature,  places  it, 
in  any  circumstances,  in  the  very  front  rank  of  the  ministry. 
The  leader  of  the  House  of  Commons  occupies  a  poiil  second 
only  in  dignity  and  responsibility  to  that  of  chief  minister 
of  the  crown ;  for,  in  addition  to  his  ministerial  functions,  he 
is  the  proper  "  champion  of  the  rights  and  privileges  of  the 
House  of  Commons,  and  the  trustee  of  its  honour."  ^ 

The  position  and  duties  of  the  leadership  have  been  thus 
defined  by  one  of  the  ablest  occupants  of  the  office  within 
the  present  century  :  "  It  is  that  station  in  the  House  of 
Commons  which  points  out  him  who  holds  it  as  the  repre- 
sentative of  the  government  in  that  House,  the  possessor 
of  the  chief  confidence   of  the  crown  and  of  the   minister. 

'   Marquis  Wellesley,  Par/,  Deb.  v.  23,  Appx.  p.  iv. 

'^  Lord  Derby,  Hans.  D.  v.  134,  p.  840  ;  and  see  lb.  v.  197,  p.  3.  Mr. 
(jlladstone,  v,  204,  p.  149.  See  Duke  of  Wellington's  account  of  "  how  he 
managed  the  Lords "  during  the  long  period  of  his  supremacy  in  that 
chamber  (Brialmont's  Life,  ed.  i860,  v.  4,  p.  140). 

^   Mr,  Gladstone,  Hans.  D.  v.  215,  p.  314. 

*  Ed.  Rev.  V.  126.  p.  565. 

*  Mr.  Dibraeli,  Hans.  D.  v.  174,  p.  1230. 
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Its  prerogative  is  that,  in  all  doubtful  questions,  in  all  ques- 
tions which  have  not  been  previously  settled  in  cabinet,  and 
which  may  require  instant  decision,  he  is  to  decide — upon 
communication  with  his  colleagues  sitting  by  him  undoubtedly, 
if  he  be  courteously  inclined,  but  he  is  to  decide — with 
or  without  communication  with  them,  and  with  or  against  their 
consent."^ 

The  strength  and  efficiency  of  a  government,  and  the  activity 
and  usefulness  of  the  House  itself,  largely  depend  upon  the 
character,  energy,  tact,  and  judgment  of  the  leader  of  the 
House  of  Commons.^  It  devolves  upon  him  to  control 
the  conduct  of  business  in  that  chamber  so  as  best  to  promote 
the  public  interests  ;  and  out  of  the  House  to  contribute,  as  far 
as  possible,  to  the  maintenance  of  a  good  understanding 
amongst  members,  of  every  shade  of  political  opinion,  by  a 
frank  cordiality  and  social  intercourse.'^ 

The  office  of  leader  or  manager  of  the  House  of  Commons 
is  coeval  with  the  existence  of  parliamentary  govern-  origin  of  the 
ment.  It  was  first  filled  by  Charles  Montague,  of^ce. 
chancellor  of  the  exchequer  in  William  Ill.'s  first  party 
ministry,  who  for  four  years  (1694-1698)  exercised  an  authority 
in  the  House  of  Commons  which  Macaulay  says  "  was  unpre- 
cedented and  unrivalled."  *  Under  the  discordant  and  vacil- 
lating cabinets  that  immediately  followed,  there  was  no 
opportunity  for  the  leader  of  the  Commons  to  assert  his  true 
position.  But  in  17 15,  in  the  hands  of  Sir  Robert  Walpole, 
the  office  began  to  resume  its  original  importance.^  It  has 
since  been  held  and  adorned  by  most  of  the  eminent  states- 
men who  have  shed  lustre  upon  our  annals  from  that  period 
until  now. 

On  account  of  the  dignity  and  influence  belonging  to  this 
office,  it  is  usually  held  in  conjunction  with  that  of  upo„  whom 
first   lord    of  the  treasury,   or  chancellor   of   the  conferred. 
exchequer,  or  with  both  combined.     When  the  prime  minister 
is  a  peer,  the  leadership  of  the  House  of  Commons  is  most 

*  Mr.  Canning's  Letter  in  1812,  citing  examples,  Life  of  Wilberforce,  by 
his  sons,  v.  4,  pp.  38-4v'> ;  Stapleton,  Cannini;  and  His  limes,  p.  208  ;  and 
see  Yonge,  Life  of  Ld.  L.verfooi,  •,  i,  pp.  408-423. 

2  Lord  Russell's  Recollections,  ch.  v.  ;  Ed.  Kev.  v.  108,  pp.  279,  280. 

^  Mr.  Disraeli,  Ihms.  D.  v.  186,  p.  1593. 

*  Macaulay,  HjsL  oJ  Eng.  v.  4,  p.  732  ;  v.  5,  pp.  157,  165. 

*  Mahon,  Hist,  of  Eng.  v.  i,  pp.  165,  198. 
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suitably  conferred  upon  the  chancellor  of  the  exchequer.' 
Formerly,  it  used  to  be  given,  by  preference,  to  a  secretary  of 
state  ;  but,  according  to  recent  precedent,  it  may  be  associated 
with  any  cabinet  office,  provided  it  be  one  of  the  highest 
grade. 

Within  the  present  century,  it  has  been  held  by  Lord 
Castlereagh  and  by  Mr.  Canning'^  in  connection  with  the  office 
of  foreign  secretary ;  by  Sir  R.  Peel  and  Lord  John  Russell 
with  that  of  home  secretary ;  by  Lord  John  Russell  in  connec- 
tion with  the  office  of  colonial  secretary ;  and  again  by  Lord 
John  Russell  in  conjunction  with  tlie  presidency  of  the  council  '' 
Upon  the  formation  of  the  Aberdeen  ministry,  in  December, 
1852,  Lord  John  Russell  took  the  office  of  foreign  secretary, 
together  with  the  leadership  of  the  House  of  Commons.  But 
within  a  few  weeks  he  resigned  the  secretaryship  to  the  Earl 
of  Clarendon,  "  for  the  very  sufficient  reason  that  no  man  can 
efficiently  discharge  in  conjunction"  the  duty  of  these  two 
offices.*  Accordingly,  in  1855,  it  was  agreed  between  Lord 
Palmerston  and  Lord  Derby  that,  in  view  of  the  increasing 
labour  and  responsibility  attaching  to  the  office,  it  was  no 
longer  possible  to  combine  the  lead  of  the  House  of  Commons 
with  the  duties  of  an  extensive  and  laborious  department.^ 
Since  then  the  leadership  has  been  held  by  Lord  Palmerston, 
by  Mr.  Gladstone  and  by  Mr.  Disraeli,  while  prime  ministers, 
as  first  lords  of  the  treasury  ;  by  Mr.  Disraeli,  Mr.  Gladstone, 
Sir  Michael  Hicks-Beach,  and  Lord  Randolph  Churchill,  as 
chancellors  of  the  exchequer;  and  by  Mr.  Smith  and  Mr. 
Balfour  as  first  lords  of  the  treasury. 

In  1868,  when,  upon  the  resignation  of  Lord  Derby,  Mr. 


*  The  office  of  chancellor  of  the  exchequer  was  hardly  ever  associated 
with  the  lead  of  the  Commons  until  Mr.  Perceval's  time,  in  1807,  It  is 
the  increasing  importance  of  finance  which  has  invested  this  ofhce  with 
its  present  inlluence.  Up  to  the  date  of  Lord  Grey's  ministry  its  emolu- 
ments were  inferior  to  those  of  almost  every  other  member  of  the  Cabinet. 
— Editor. '\ 

*  In  1812  Mr.  Canning  claimed  a  rigl.    to  the  leadership  in  connection 
with  the  office  of  foreign  secretary, i_in  preference  to  that  of  chancellor  of  the 
exchequer,   but  was  overruled   on   personal  grounds  (see  Yonge,  Life  of 
Lord  Liverpool^  v.  I,  pp.  408-423;  v.  3,  p.  191). 

'  Torren's  Life  of  Melbourne,  v.  2,  p.  313;  Hans.  D.  v.  130,  pp.  380, 
385  ;  n>.  V.  136,  p.  937. 

*  Mr.  Gladstone,  Ch.  Quar.  Re7i.  v.  5»  P-  472. 

*  Hans.  D.  v.  136,  p.  1344. 
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Disraeli  became  first  lord  of  the  treasury,  he  assigned  the 
office  of  chancellor  of  the  exchequer  to  Mr.  Hunt,  but  retained 
in  his  own  hands  the  lead  of  the  Hoi'.se  of  Commons.  Upon 
the  reconstruction  of  the  Gladstone  ministry,  after  the  session 
of  1873,  Mr.  Gladstone  assumed  the  office  of  chancellor  of  the 
exchequer  in  addition  to  that  of  first  lord  of  the  treasury.  This 
would  have  naturally  involved  his  retention  of  the  leadership 
of  the  House,  but  he  was  not  exposed  to  this  extraordinary 
labour,  inasmuch  as  parliament  was  soon  afterwards  dissolved, 
and  his  administration  resigned  before  the  opening  of  the  new- 
parliament.  The  incoming  premier  (Mr.  Disraeli)  agam  be- 
came first  lord  of  the  treasury  and  leader  of  the  House  of 
Commons,  and  Sir  S.  Northcote  was  appointed  chancellor  of 
the  exchequer. 


2.   Ministers  charged  with  the  moving  of  Estimates  and  subtnit- 
ting  the  Budget  in  the  House  of  Comtnons. 

As  a  general  rule,  any  member  of  the  administration  who 
represents  a  department  on  behalf  of  which  votes  Moving  of 
are  to  be  taken  in  committee  of  supply  is  com-  '^"pp'y  votes. 
petent  to  propose  such  votes.^ 

In  the  event  of  the  secretary  of  state  for  war  and  the  first 
lord  of  the  admiralty  being  members  of  the  House  of  Lords, 
the  under  secretaries  of  these  departments  become  their  official 
representatives  in  the  Lower  House.  Otherwise,  they  ought 
not  to  move  the  estimates  for  their  respective  departments, 
except  in  the  presence  of  their  official  superior — who  is  the 
responsible  minister  to  afford  the  necessary  explanations  upon 
matters  of  importance  to  parliament — unless  with  the  intention 
of  merely  taking  a  vote  "  on  account,"  or  upon  a  minor  ques- 
tion.'^ But,  for  special  reasons,  the  first  lord  of  the  treasury 
may  undertake  to  propose  these  estimates.^ 

The  civil  service  estimates  are  ordinarily  moved  by  the 
financial  secretary  to  the  treasury,  in  presence  of  the  chan- 
cellor of  the  exchequer  and  other  ministers  for  whose  depart- 
ments the  supply  is  required,  who  should  be  at  hand  to  explain 

*  See  May,  ed.    1883,  p.  657. 

»  Hans.  D.  v.  185,  p.  1818  ;  ib.  v.  193,  p.  535. 

^  lb.  V.  145,  }).  850. 
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The  budget. 


or  defend  a  vote  or  item  that  may  be  o1)jected  to/  Any 
unusual  or  extraordinary  vote,  however,  should  be  proposed  by 
the  chancellor  of  the  exchequer  himself;'^  or,  at  his  discretion, 
by  the  first  lord  of  the  treasury,  notwithstanding  that  the 
chancellor  of  the  exchefjuer  may  be  present.** 

It  is  ordinarily  the  duty  ot  the  chancellor  of  the  exchequer 
himself  to  submit  the  annual  financial  statement, 
usually   termed    "the   budget,"  to  the  House   of 
Commons. ■♦     But  in  1842  and  1845  Sir  Re  eel,  and  in 

1848  Lord  John  Russell,  introduced  the  buogct,  instead  of 
leaving  it  to  the  chancellor  of  the  exchequer,  who  was  present 
in  the  House  at  the  time. 

The  legal  business  of  the  crown  in  the  House  of  Lords  is 
conducted  by  the  lord  chancellor,  who  is  ex-officio 
in  the  House     Speaker  of  the  House  and  a  promment  and  in- 
of  Lords.  fluential  member  of  the  cabinet  in  every  adminis- 

tration. He  is  chiefly  responsible  for  the  administration  of 
justice  throughout  the  kingdom,  in  connection  with  the  home 
secretary.  And  he  usually  takes  an  active  part  in  furthering 
the  measures  of  government  in  the  House  of  Lords. 

The  common  law  judges,  also,  it  may  be  observed  (not 
being  of  the  peerage),  may  be  specially  summoned  to  attend  as 
assistants  in  the  House  of  Lords,  and  their  opinion  may  be 
asked  by  the  House,  not  only  in  relation  to  points  of  law  and 
equity  when  their  lordships  are  sitting  as  a  court  of  judicature, 
but  also  upon  public  bills  pending  in  parliament,  and  as  to  the 
strict  legal  construction  of  existing  statutes.  But  they  will 
decline  to  answer  any  question  which  they  consider  should  not 
have  been  propounded  to  them — or  which  involves  points 
likely  to  come  before  them  in  the  courts  below.^ 

The  home  secretary  is  generally  a  member  of  the  House  of 
In  the  Commons,  and  is  answerable  therein  for  all  matters 

Commons.  relating  to  the  administration  of  justice,  and  espe- 
cially for  the  exercise  of  the  prerogative  of  mercy,  which  is 
administered  through  him. 

'  3rd  Rep.  Com*,  on  Civ.  Serv.  Exp.  p.  vi.  Com.  Pap.  1873,  v.  7. 
^  Hans.  D.  v.  172,  p.  75  ;  v.  18 1,  p.  1055, 

*  lb.  V.  171,  pp.  903-924. 

*  May,  ed.  1883,  p.  667. 

•'*  See  cases  cited,  Macqueen,  House  of  Lords,  pp.  46-61  ;  Mir.  of  Pari. 
1S31-2,  p.  442.  See  also/<J.  1840,  p.  2370  ;  Hans,  D,  v.  65,  p.  1 122.;  lb. 
V.  144,  pp.  2033,  2050. 
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The  law  officers  of  the  crown  who  are  now  considered 
ehgiole  to  sit  in  the  House  of  Commons  arc  the  crown  law 
attorney-general,  the  solicitor-general,  and  the  o*^"^'^''*- 
judge  advocate-general,  together  with  the  lord  advocate,  and 
the  solicitor-general  for  Scotland,  and  the  attorney  and  solicitor- 
general  for  Ireland.^  None  of  these  functionaries  are  ever 
included  in  the  cabinet.'^  Their  continuous  presence  in  the 
House  of  Commons,  though  very  desirable  and  most  service- 
able, is  not  therefore  considered  obligatory. 

Nevertheless,  it  is  an  acknowledged  prmciple  that  the  House 
of  Commons  ought  not  to  proceed  to  make  any   phe  House 
alterations,  which  would  affect  the  administration  "t>'  ^'^  '>'ier 

/-   1  1  •-_  ^         •-!      ii  •  1     laws  witlioiit 

of  law  and  equity,  except  with  the  sanction  and  the  sancti  m  of 
authority  of  the  law  officers  of  the  crown.''  This  '^'^  officers. 
sanction  cannot  be  effectually  given  unless  by  the  presence  of 
those  functionaries  in  parliament,  when  questions  of  legal 
reform  are  under  consideration,  in  order  that  they  may  advise 
as  to  the  proper  method  of  accomplishing  the  same.  More- 
over, being  the  confidential  advisers  of  the  government  on  legal 
subjects,  they  are  the  natural  defenders  and  expounders  in 
parliament  of  proceedings  or  measures  which  the  government 
may  adopt  upon  their  recommendation.*  It  has  accordingly 
been  the  uniform  practice,  from  a  period  anterior  to  the  revo- 
lution of  i688,  to  require  the  presence  of  the  attorney  and 
solicitor-general  of  England  in  the  House  of  Commons,  to 
assist  in  framing  laws,  and  in  carrying  on  the  government  of 
the  crown  in  parliament.  The  same  principle  applies  to  the 
law  officers  of  the  crown  for  Scotland  and  Ireland,  since  the 
union  with  those  kingdoms,  but  the  practice  has  not  been  so 
general  or  imperative. 

In  1826,  when  Mr.  Canning  was  leading  the  House  of  Com- 
mons in   the   ministry  of  Lord  Liverpool,  he  wrote  to   the 

'  See  Return  on  Offices  of  Profit,  Com.  Pap.  1867,  v.  56,  p.  19. 

'  For  constitutional  objections  to  the  introduction  of  the  law  officers  of 
the  crown  into  the  cabinet,  see  Judge  Boothby's  paper  in  Com.  Pap.  1862, 
V-  37»  PP-  166-170;  and  Votes  and  Proceedings,  Leg.  Ass'.  N.  S.  Wales, 
Dec.  3,  1873. 

•  Hans.  D.  v.  162,  pp.  1338,  1340;  lb.  v.  194,  p.  1617  ;  v.  204, 
p.  1500  ;  V.  205,  pp.  609-618  ;  V.  211,  p.  247.  The  attorney-general  reacts 
through  every  government  bill  presented  to  parliament,  and  gives  his 
opinion  upon  it  to  the  minister  who  has  charge  of  it  (Com.  Pap.  1875, 
V,  8,  Evid.  1930). 

*  British  Counter  Case,  Treaty  0/  Washington,  1S71,  p.  153. 
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premier  representing  that  there  were  three  legal  offices,  usually 
parliamentary,  "  which  have  been,  for  the  first  time,  suffered 
to  go  out  of  pa.liament  by  the  present  government,  and  which, 
if  not  restored  in  the  next  House  of  Commons,  will  be  con- 
sidered as  lost  by  desuetude;"  viz.  "the  master  of  the  rolls, 
the  judge  advocate,  and  the  king's  advocate  ;  all  important  in 
the  highest  degree  to  the  well  carrying  on  of  the  king's  busi- 
ness in  the  House  of  Commons,  and  all  within  my  memory, 
and  till  of  very  late  years,  useful  and  efficient  supporters  of  the 
administration."  After  pointing  out  the  important  services 
that  could  be  rendered  by  these  officers,  he  concluded  by  a 
protest  to  his  chief  "against  all  these  defalcations  from  the 
constitutional  and  accustomed  support  of  the  government  in 
the  House  of  Commons."  ^  Since  this  letter  was  written,  the 
office  of  king's  advocate,  though  continuing  to  be  held  during 
pleasure,  ceased  to  be  accounted  political,  and  therefore  dis- 
qualified the  incumbent  for  the  House  of  Commons.^  The 
master  of  the  rolls,  though  not  legally  disqualified  until  1873, 
was  not  previously  required  or  expected  to  find  a  seat  in  par- 
liament. It  therefore  rests  with  the  attorney  and  solicitor- 
general,  and  other  officers  above  enumerated,  to  represent  the 
legal  element  of  the  administration  in  the  popular  chamber. 
The  secretary  for  Scotland  and  keeper  of  the  great  seal  is 
charged  with  the  business  of  the  crown  in  parlia- 
ment relating  to  Scotland. 

Prior  to  the  I  nion,  and  for  a  short  period  sub- 
sequently, the  office  of  secretary  of  state  for  Scot- 
land was  in  existence.  It  was  abolished  in  1725,  when  the 
Duke  of  Roxburghe  was  removed  from  office.  It  was  again 
restored  in  1731,  and  the  appointment  was  last  held  in  1745 
by  the  Marquis  of  Tweeddale." 

But  during  the  past  half-century  the  progress  of  Scotland  in 
wealth  and  population  has  been  so  remarkable,  that  circum- 
stances demanded  additional  facilities  for  transacting  Scottish 
business  in  parliament,  and  repeated  efforts  were  made  in  the 
Lower  House  to  revive  the  office  of  a  minister  for  Scotland ; 
and,  in  1885,  Lord  Rosebery  introduced  a  bill  in  the  House 

»  Stapleton,  Canning  and  his  Times^  p.  6ii;  and  see  Walpole's  Life  of 
Perceval^  v.  I,  p.  87. 

*  But  the  office  itself  was  abolished  in  1872. 

*  Smith's  Secretary  for  Scotland^  p.  10. 
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of  Lords  which,  as  amended  in  1887,*  transferred  to  the  secre- 
tary for  Scotland  '^  the  whole  of  the  duties  performed  by  the 
secretary  of  state,  the  privy  council,  the  treasury,  and  local 
government  board  concerning  Scotland,  with  the  following; 
excei)tions  :  Factory  and  Workshop  Act,  1878  ;  Coal  Mines 
Regulation  Act,  1872  ;  Metalliferous  Mines  Regulation  Act, 
1872  ;  Explosives  Act,  1875  ;  Cruelty  to  Animals  Act,  1876  ; 
and  Reformatory  and  Industrial  School  Acts,  1866-1879. 

The  office  of  secretary,  which  may  be  filled  by  a  member  of 
either  House,  is  held  during  pleasure,  and  the  salary  attacheil 
to  it  is  ^2000. 

The  lord-advocate  is  still  charged  with  the  legal  business  of 
the  crown  in  the  House  of  Commons  regarding  Scotland. 

3.    The  Responsibility  of  Mhiisters  of  the  Crown  to  Parliament. 

Notwithstanding  the  modern  rule  of  parliamentary  govern- 
ment,  whereby  responsibility  is  attached   to  the 
whole  administration  for  the  acts  of  the  several  ^^^^T^^^ 
members   of   which    the    same   is    composed,   the  r^irt.'^"''^'^ 

,       .,    ,  ,  .        .  r      1   •  ministers. 

ancient  rule  "  that  the  constitution  of  this  country 
always  selects  for  responsibility  the  individual  minister  who 
does   any  particular   act"^   continues  to  hold  good,  and    is 
directly  applicable  in  cases  of  personal  misconduct,  for  which 
the  collective  administration  decline  to  be  answerable. 

The  growth  of  the  principle  of  collective  ministerial  respon- 
sibility was,  as  we  have  seen,  very  gradual,  and  its  entire 
acceptance  as  a  constitutional  dogma  of  but  recent  date.*  So 
lately  as  in  the  year  1806,  Mr.  Fox,  when  secretary  of  state, 
repudiated  the  notion  of  considering  the  whole  cabinet  to  be 
responsible  for  every  ministerial  act,  claiming  that  there  was 
a  greater  security  against  wrongdoing  in  holding  each  particular 
minister  directly  if  not  exclusively  responsible  to  parliament 
for  the  management  of  his  own  department.  But  the  fallacy 
of  this  position  was  exposed  by  Lord  Castlereagh,  who  showed 
that  the  proceedings  of  the  House  of  Commons  in  regard  to 
the  partition  treaties,  in  1698,  proved  that  even  at  that  early 
period  all  the  prominent  members  of  the  ministry  were  equally 


'  50  &  51  Vict.  c.  52. 
'  Lord  Grey,  in  fnyl.  Deb.  v.  18,  p.  1075. 
*  See  ante,  v.  i.  p.  248. 
VOL.  II. 


48  &  49  Vict.  c.  61. 
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held  accountable  for  a  particular  act  of  public  policy,  and  not 
merely  the  minister  who  had  been  instrumental  in  giving  effect 
to  the  same.^ 

The  true  doctrine  on  this  subject  was  afterwards  enunciated 
Collective  ^Y  Lord  Derby,  in  the  following  terms :  "  The 
responsibility,  esseucc  of  responsible  government  is  that  mutual 
bond  of  responsibility  one  for  another,  wherein  a  government, 
acting  by  party,  go  together ;  frame  their  measures  in  concert ; 
and  where,  if  one  member  falls  to  the  ground,  the  others, 
almost  as  a  matter  of  course,  fall  with  him."  ^ 

But  the  application  of  this  principle  would  be  often  partial 

and  insufficient  for  the  ends  of  justice,  were  it  not 
extend°to  ^OT  the  cxccptlon  implied  in  Lord  Derby's  definition, 

personal  and  which  admits  of  a  definite  and  unqualified 

responsibility  being  exclusively  attached  to  a 
minister  of  the  crown  who  is  proved  to  have  done  anything 
which  renders  him  personally  liable  to  the  censure  of  parlia- 
ment, or  to  punishment  by  legal  process.  While  the  general 
responsibility  of  the  whole  administration  would  not  suffice  to 
screen  such  a  one  from  the  consequences  of  his  own  mis- 
deeds, it  would  not  necessarily  follow  that  his  colleagues 
should  be  made  accountable  for  the  wrongful  acts  of  a  minister 
in  a  matter  which  peculiarly  concerned  his  own  department, 
unless  they  voluntarily  assumed  a  share  of  the  responsibility, 
or  should  prove  to  have  been  implicated  therein.^ 

The  extent  to  which  the  responsibility  of  a  minister  of  the 
I'ast  mis-  crown  for  misbehaviour  in  office  remains  in  opera- 

conduct  of        tion  after  his  retirement  from  the  cabinet,  and  the 
dealt  w\thl^°^    appropriate  proceedings  to  bring  such  an  offender 

within  the  reach  of  parliamentary  censure  and 
punishment,  were  the  subjects  of  discussion  in  the  House  of 
Commons  in  1855,  after  the  report  of  the  Sebastopol  com- 
mittee, which  exposed  a  grievous  amount  of  mismanagement 
on  the  part  of  certain  ministers  who  held  office  during  the 
early  stages  of  the  Russian  war.  The  following  conclusions 
were  arrived  at  upon  that  occasion,  viz.  that  a  new  ministry 

'  Par/.  Deb.  v.  6,  pp.  310-327.  "^  Hans.  D.  v.  134,  p.  834. 

'  [Various  cases  may  be  cited,  in  which  an  administration  did  not  assume 
the  responsibility  for  the  conduct  of  one  of  its  members,  e.g.  Lord  Melville's 
case,  Pari.  Deb.  vols.  3,4,  5,  and  Mr.  Stanfelil'scase,  lb.  v.  174,  pp.  250,  283. 
15ut  these  cases,  it  will  be  observed,  have  reference  to  the  personal  conduct, 
and  nut  to  the  public  policy,  of  the  minister  concerned  in  them. — Editor.] 
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should  not  be  held  accountable  for  the  misconduct  of  one  of 
their  number  under  a  previous  administration ;  and  that  the 
only  available  methods  of  procedure  against  an  ex-minister  of 
the  crown  were  by  parliamentary  impeachment ;  or  by 
addressing  the  crown  to  remove  his  name  from  the  list  of  the 
privy  council,  or  otherwise  to  proceed  against  him  by  due 
process  of  law.  But  where  the  matter  complained  of  is  less 
serious,  and  admits  of  justification,  it  is  usual  for  Misconduct  of 
the  House  of  Commons  "0  receive  and  accept  from  """''sters. 
the  ex-minister  who  advi.^ed  the  same  an  explanation  of  his 
conduct  in  relation  thereto.^ 

Responsibility  to  parliament  permits  of  and  ensures  a  greater 
degree  of  vigilance  over  the  acts  of  public  men  than  was 
attainable  under  prerogative  government.  Consequently,  it 
tends  to  prevent  the  commission  of  political  crimes,  such  as 
disgraced  our  history  in  former  periods,  and  which  compelled 
a  recourse  to  the  extreme  measure  of  impeachment."  On  the 
other  hand,  it  has  substituted  the  milder  but  more  efficient 
punishments  of  censure  and  deprivation  of  office  for  such 
ministers  as  have  justly  incurred  the  displeasure  of  parliament 
by  incapacity,  misconduct,  or  misgovernment.  Impeachments, 
however,  though  rarely  necessary  under  our  modern  political 
system,  may  still  be  resorted  to  on  suitable  occasions.''  Since 
Walpole's  downfall — when  the  last  attempt  was  ineffectually 
made  to  impeach  a  minister  of  the  crown  for  political  offences 
— it  has  been  the  salutary  practice,  although  not  strictly 
according  to  the  theory  of  our  constitution,  to  consider  the 
loss  of  office  and  the  public  disapprobation  as  punishment 
sufficient  for  errors  in  the  administration  not  imputable  to 
personal  corruption.*     But,  should  any  case  of  administrative 

'  Appointment  of  deputy-master  of  the  mint,  Hans.  D.  v.  195,  p.  31  ; 
appointment  of  the  lord-lieut.  of  Cumbe»-land  and  Westmorclaiul,  //'.  p. 
731  ;  examination  of  Mr.  Corry,  ex-first  lord  of  the  admiralty,  before 
Com*",  on  Public  Accts.  in  1869  (see  Second  Rep.  pp.  iv.  28  ;  Co»i.  Pap. 
1868-9,  V-  6)'  See  proposed  vote  of  censure  upon  Gladstone  ministry  on 
April  24,  1874,  for  advising  an  "abrupt  "  dissolution,  and  a  "  precipitate  " 
appeal  to  electoral  body  {Hans.  D.  v.  218,  p.  lioi). 

*  The  last  impeachment  in  England  was  in  1805,  in  the  case  of  Lord 
Melville,  for  alleged  malversation  in  office. 

^  See  May,  Const.  Hist.  v.  I,  p.  464  ;  May,  Prac.  of  Pari,  ch,  23  ;  and 
see  Sir  W.  Molesworth's  speech,  Mir,  of  Pari.  1836,  p.  1306. 

*  Macaulay,  Essays^  v.  I,  on  Ilallam's  Const.  History,  p.  ZQ\\  and  see 
Am.  L.  Rev.  for  Nov.  1882,  on  impeachable  offences  under  the  U.S.  Const. 
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abuse,  or  malfeasance  in  office,  either  by  a  responsible  minister 
of  the  crown  or  by  any  other  high  public  functionary,  hereafter 
occur,  of  sufficient  gravity  to  justify  a  proceeding  of  such 
peculiar  solemnity,  it  would  be  appropriate  to  resort  to  this 
ancient  remedy  for  the  investigation  and  redress  of  political 
otfences,^ 

The  responsibility  of  the  ministers  of  the  crown  to  parlia- 
Ministeriai  mcnt,  as  it  is  now  understood,  is  practically  a 
responsibility,  responsibility  to  the  House  of  Commons.  For, 
notwithstanding  the  weight  and  authority  which  is  properly 
attached  to  the  opinion  of  the  House  of  Lords  upon  affairs  of 
state,  the  fate  of  a  minister  does  not  depend  upon  a  vote  in 
that  House.^  "The  Lords  may  sometimes  thwart  a  ministry, 
reject  or  mutilate  its  measures,  and  even  condemn  its  policy ; 
but  they  are  powerless  to  overthrow  a  ministry  supported  by 
the  Commons,  or  to  uphold  a  ministry  which  the  Commons 
have  condemned."  ^  But  the  verdict  of  the  House  of  Commons 
itself  derives  its  strength  and  efficacy  from  its  being  a  true 
reflex  of  the  intelligent  will  of  the  whole  community.  Until  a 
vote  of  the  Commons  has  been  ratified  by  the  constituent 
body,  it  will  seldom  be  regarded  as  conclusively  determining 
the  existence  of  a  ministry.  When,  in  1848,  Sir  Robert  Peel 
was  first  informed  of  the  overthrow  of  royalty  in  France,  and 
the  proclamation  of  a  republic,  he  shrewdly  remarked,  "  This 
comes  of  trying  to  carry  on  a  government  by  means  of  a 
mere  majority  of  a  chamber,  without  regard  to  opinion  out  of 
doors."* 

It  is  of  the  utmost  importance  that  there  should  be  a  com- 
iMinisteriai  plctc  Understanding  between  the  members  of  a 
explanations,  ncwly  appointed  administration  and  the  Houses  of 
l)arliament.  It  is,  therefore,  customary  upon  the  formation 
of  a  new  ministry,  for  explanations  to  be  immediately  given  in 
both  Houses,  if  they  are  then  in  session,  and  if  not,  as  soon  as 
possible  after  they  have  met.^  This  course  was  pursued  in 
1782,  upon  the  reconstruction  of  the  Whig  ministry  under 

*  Amos,  ///A)/  Years  of  Eng.  Const,  p.  345.  The  expediency  of  proceed- 
ing by  impeachment  against  Governor  Eyre  was  mooted  in  the  House  of 
Commons  in  1866  {Hans.  D.  v.  184,  p.  1838). 

^  Ham.  D.  v.  188,  p.  133  ;  v.  208,  p.  487. 
^  May,  Const.  Hist.  v.  i,  j).  467. 

*  Cobdcn,  Polilical  Writings,  v.  2,  p.  232  //. 
■^  Mir.  ofParl.  1835,  p.  61.. 
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Lord  Shelburne,  consequent  upon  the  death  of  the  1  ite  premier, 
Lord  Rockingham,  when  the  principles  which  constituted  the 
basis  whereon  the  new  ministry  was  formed  were  communicated 
to  the  Lords  and  Commons  on  July  9  and  10.^  In  like 
manner,  when  Sir  R.  Peel  resigned  on  the  Corn  Law  question, 
in  1845,  ^r^d,  after  an  ineffectual  attempt  by  Lord  John 
Russell  to  form  a  ministry,  resumed  office,  with  enlarged 
powers,  these  events  having  occurred  during  a  recess,  upon 
the  reassembling  of  parliament  ministerial  explanations  were 
given  in  both  Houses ;  voluntarily,  by  Sir  Robert  Peel,  in  the 
Commons,  and,  in  compliance  with  a  formal  request,  by  the 
Duke  of  Wellington,  in  the  Lords.'*^  Until,  however,  the  re- 
appointment of  the  Palmerston  administration,  in  1859,  it  was 
accounted  sufficient  if  the  ministerial  statement  was  made  by 
the  premier  in  his  own  chamber,  without  its  being  needful  to 
repeat  it  in  the  other  House.^  But,  owing  to  complaints,  in 
1858,  of  the  irregularity  of  this  course,  it  bps  since  been  the 
usual,  though  not  the  invariable,  practice  for  ministerial  state- 
ments upon  a  change  of  ministry  to  be  addressed,  simultaneously 
if  possible,  to  both  Houses,  the  consent  of  the  crown  to  such 
disclosures  having  been  duly  obtained.* 

But  the  House  "  has  no  right  to  ask  for  more  than  a  general 
exposition  of  the  main  principles  on  which  a  government  is 
formed.  It  has  no  right  to  inquire  into  all  the  conditions 
which  may  have  taken  place  between  the  several  members  of 
the  government."  Any  arrangements,  however,  which  have 
been  "  specially  referred  to  "  in  debate  by  new  ministers  as 
the  "  stipulations  and  conditions  "  upon  which  they  agreed  to 
accept  office,  may  be  suitably  inquired  into  by  other  members.^ 

The  most  eminent  authorities  agree  that,  when  a  cabinet  is 
reconstructed,   it   is  as  necessary  to  enter  into  explanations. 

'  Far/.  Hist,  v.  23,  pp.  152-189. 

"^  Hans.  D.  v.  83,  pp.  68,  165,  1003. 

^  See  Lord  John  Russtll,  lb.  v.  124,  p.  17.  When  Lord  Russell  suc- 
ceeded to  the  premiership  upon  the  death  of  Lord  Pahiierston,  in  1866^ 
no  ministerial  statement  was  made  to  either  House,  upon  the  meeting  of 
parliament.  When  Lord  Oerby  took  office  in  July,  1866,  he  made  his 
statement  in  the  House  of  Lords  {Ih.  v.  184,  p.  726),  and  it  was  not 
repeated  to  the  Commons.  But  when  Mr.  Disraeli  re[)laced  Lord  Derby, 
as  premier,  a  ministerialist  statement  was  addressed  to  each  House  on 
March  5,  1868  {lb.  v.  190,  pp.  1104,  11 16). 

♦  See  lb.  V.  154,  pp.  457,  478. 

*  Mr.  Disraeli,  confirmed  by  Mr.  Gladstone,  lb.  v.  138,  p.  2039. 
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as  when  a  total  change  of  government  takes  place ;  and  par- 
Expianations  ticularly  in  order  to  avoid  the  imputation  of 
on  reconstruc-  intrigue.^  But  the  practice  in  this  respect  is  of  recent 
''°"^'  origin,  and  has  not  been  uniform.     Up  to  the  year 

1854,  repeated  instances  occurred  of  partial  changes  in  an 
existing  administration  in  relation  to  which  no  information  was 
communicated  to  parhament;^  while,  on  other  and  similar 
occasions  prior  to  that  time,  such  information  was  freely  given. 
It  is  now  afforded,  as  a  matter  of  course,  to  both  Houses ;  ^ 
and,  in  1855,  Lord  Derby  observed  that  he  thought  it  was 
"  the  duty  of  every  public  man,  whether  he  accepts  or  whether 
he  abstains  from  accepting  office,  to  be  prepared  to  give  at 
the  proper  time  a  full  explanation,  both  to  his  own  friends  and 
to  tiie  country,  of  the  motives  which  may  have  induced  him 
so  to  accept  or  abstain."  Such  explanations,  however,  "should 
never  be  given  until  a  government  is  actually  formed,  and  the 
state  of  affairs  is  decided."  * 

After  what  has  been  already  stated,  it  will  be  obvious  that, 
upon  the  resignation  of  a  ministry,  or  of  any  prominent 
minister,  explanations  should  be  given  of  the  causes  thereof, 
when  the  fact  is  announced  to  parliament ;  ^  provided  that  the 
permission  of  the  sovereign  to  disclose  the  same  has  been 
first  obtained.  Eut,  when  a  single  member  of  a  cabinet 
retires,  until  he  has  made  his  own  statement  in  the  House  to 
which  he  belongs,  the  government  cannot  explain  the  grounds 
of  his  withdrawal  to  the  other  House.^ 

All  ministerial  explanations  in  the  House  of  Commons  are 
subject  to  the  rule  which  provides  that  *'  by  the 
indulgence  of  the  House,  a  member  may  explain 
matters  of  a  personal  nature,  although  there  be  no 
question  before  the  House;   but  such  matters  may  not  be 


Rule 
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explanations. 
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*  Mr.  Disraeli,  Afir.  of  Pari.  1840,  pp.  24,  70. 

'  See  Mir.  oj  Pari,  1839,  pp.  5231,  5238;  lb.  1840,  p.  23  ;  Hans.  D. 
V.  130,  p.  94  ;  Jb.  V.  132,  p.  80  ;  v.  134,  p.  921. 

^  See  Mir.  of  Pari.  1839,  p.  114  ;  Hans.  D.  v.  134,  p.  335  ;  lb.  v.  185, 
pp.  1284,  1323,  1339.  [The  recent  practice  appears  to  be,  that  changes  in 
an  administration  arising  from  ditilerence  of  opinion  are  made  the  subject 
of  explanation  ;  changes  due  to  other  causes  ::re  not,  and  indeed  do  not 
require  to  be  explained. — Editor.\ 

*  lb.  V.  13L,  p.  1259. 

'  lb,  V  123,  p.  1698  ;  V.  185,  pp.  1312,  1323. 
«  lb.   V.  136,  pp.  939,  943,  960. 
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debated."  ^  Any  debate,  therefore,  following  upon  a  ministerial 
explanation  would  be  irregular;  and  no  speech  on  such  an 
occasion  should  be  concluded  by  a  formal  motion,  with  a  view 
to  bring  on  a  general  debate.^ 

In  the  House  of  Lords,  the  practice  on  suclx  occasions  is 
less  strict.^ 

During  the  progress  of  ministerial  negotiations,  it  is,  as  a 
general  rule,  inexpedient  and  objectionable  to  Ministerial 
make  inquiries  in  parliament  as  to  whether  par-  negotiations. 
ticular  individuals  have  been  charged  to  form  a  ministry — or 
invited  to  form  part  of  a  ministry — and  upon  what  conditions. 
Such  questions  are  inconvenient,  as  tending  to  the  premature 
disclosure  of  confidential  matters.*  But  when  difficulties  and 
delays  have  arisen  in  the  formation  of  a  ministry,  and  it  is  in 
contemplation  to  address  the  crown  on  the  subject,  it  is  not 
unprecedented  to  permit  inquiries  of  this  kind,  "  as  tending  to 
explain  the  conduct  and  clear  the  characters  of  public  men.'' 
It  is,  nevertheless,  optional  with  those  to  whom  such  questions 
are  put,  whether  they  will  answer  them  or  not/ 

We  have  already  pointed  out  the  reasons  v/hich  would 
justify  a  sovereign  in  dismissing  his  ministers :  °  and  the  cir- 
cumstances that  would  naturally  lead  to  the  resignation  or 
reconstruction  of  a  ministry.'  It  now  remains  to  explain  the 
nature  and  extent  of  the  control  over  the  ministers  of  the 
crown  which  is  constitutionally  exercised  by  the  House  of 
Commons. 

As  it  is  essential  that  the  ministers  of  the  crown  should 
possess  the  confidence  of  the  popular  chamber,  so  the  loss  of 
that  confidence  will  necessitate  their  retirement  from  office. 
The  withdrawal  of  the  confidence  of  the  House  of  ^^^ 
Commons  from  a  ministry  may  be  shown  either  ministers  musi 
(i)  by  a  direct  vote  of  want  of  confidence,  or  of  '^"'^"" 
censure  for  certain  specified  acts  or  omissions ;  or  (2)  by  the 
rejection  of  some  legislative  measure  proposed  by  ministers, 

»  May,  Pari,  Prac,  1883,  p.  359. 

'  The  speaker  and  Mr.  Disraeli,  Hans.  D.  v.  174,  pp.  1215,  1216.    But 
upon  May  4,  1868,  on  a  formal  motion  to  adjourn,  a  debate  took  place  afte 
a  ministerial  statement  by  Mr.  Disraeli  {lb.  v.  191,  pp.  1694-1 7 17). 

^  lb.  V.  191,  p.  1687. 

*  Lord  Brougham,  Mir.  of  Pari.  1834,  p.  2715. 

*  See  Pari.  D.  v.  25,  pp.  313-316.     Mir.  oj  Pari.  May  ii,  1832,  p.  2001 

*  ^.nte,  V.  I,  pp.  72,  108.  '  Ante^  p.  20. 
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When  a  vote 
of  want  of 
confidence  is 
appropriate. 


the  acceptance  of  which  by  parliament  they  have  declared  to 
be  of  vital  importance ;  or,  on  the  other  hand,  by  the  deter- 
mination of  parliament  to  enact  a  particular  law  contrary  to 
the  advice  and  consent  of  the  administration. 

The  direct  vote  of  want  of  confidence,  as  a  procedure  for 
Vote  of  want  the  rcmoval  of  an  obnoxious  or  an  incapable 
of  coniidence.  ministry,  is  of  comparatively  recent  origin  ;  and  for 
its  present  acc«ipted  form,  whereby  the  House  declares  that  it 
has  no  confidence  in  an  administration,  without  assigning 
their  reasons  for  such  declaration,^  no  precedent  exists  anterior 
to  1 84 1. 

The  House  of  Commons  is  constitutionally  competent  to 
express,  at  any  time,  either  its  partial  disapprobation  of  a 
ministry,  or  its  general  want  of  confidence  in  the  policy  and 
proceedings  of  the  administration.  The  latter,  however,  is  a 
right  which  should  be  sparingly  exercised,  and  reserved  for 
great  occasions.  A  vote  of  want  of  confidence,  though  justifi- 
able in  certain  circumstances,  is  open  to  serious 
objection  if  it  be  hastily  or  unreasonably  enter- 
tained for  mere  party  purposes.^  For  no  person 
has  a  right  to  bring  forward  a  resolution  of  want 
of  confidence,  or  a  vote  of  censure,  in  respect  to  any  ministry, 
unless  he  is  prepared  to  assume  the  consequences  of  such 
a  proceeding,  and  the  responsibility  of  placing  the 
if^puTc'ing  thS"  government  in  a  minority.  Those  consequences 
government  in  would  uaturally  be  either  a  dissolution  of  parlia- 
^  """*^"  ^'  ment,  or  that  the  sovereign  would  call  upon  the 
promoters  of  the  successful  attack  to  assist  in  the  formation  of 
a  new  ministry.  And  by  the  return  of  a  defeated  ministry  to 
office,  after  an  abortive  attempt  on  the  part  of  their  opponents 
to  form  an  administration,  the  position  of  the  opposition  itself, 
relatively  to  the  government,  would  be  to  some  extent  in- 
juriously affected.^ 

A  vote  of  censure  upon  a  particular  act  or  policy  of  the 
Votes  of  administration — like  a  vote  of  want  of  confidence 

censure.  — jg  g^  matter  of  vital  concern.     When  passed  by 

'  For  a  vindication  of  the  propriety  of  this  method,  see  Massey,  //ist, 
of  Eng.  V.  3,  p.  235. 

2  Mr.  Disraeli,  Hans.  D.  v.  135,  p.  226  ;  Sir  G.  C.  Lewis,  lb.  v.  138, 
p.  2129  ;  Hearn,  Govt,  of  Eng.  p..  219  ;  Stanhope,  Life  of  Pitt,  v.  i,  p.  190. 

'  Mr.  Gladstone,  /('itiw.  D.  v.  214,  p.  1928. 
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the  House  of  Lords,  such  a  vote,  though  not  necessarily  fatal, 
is,  as  we  have  seen,  of  very  great  importance,  and  can  only 
be  counterbalanced  by  the  distinct  approval  of  the  same  policy 
by  the  other  House.'  The  direct  censure  of  a  ministry,  for 
any  act  or  omission  in  the  exercise  of  their  administrative 
functions,  by  the  House  of  Commons,  will  ordinarily  lead  to 
their  retirement  from  office,  or  to  a  dissolution  of  parliament, 
unless  the  act  complained  of  be  disavowed,  when  the  retire- 
ment of  the  minister  who  was  especially  responsible  for  it  will 
propitiate  the  House,  and  satisfy  its  sense  of  justice. 

It  is  usual  to  give  priority  over  other  business  to  a  formal 
vote  of  censure,  or  motion  of  want  of  confidence,  but  not  to  a 
less  direct  expression  of  opinion  adverse  to  the  policy  of 
ministers,  however  seriously  such  a  motion  may  be  regarded  in 
its  ultimate  consequences.^ 

Want  of  confidence  in  an  administration,  or  disapproval  of 
particular  acts  of  the  executive  government,  may  be  ^^^^^^^  ^^ 
expressed  either  by  a  direct  vote  of  censure,  or  by  ministers  in 
some  formal  motion — as  for  the  production  of  cer-  pa'''''^'ne"t. 
tain  papers — which  is  distinctly  intended  to  convey  the  dis- 
approbation of  the  House.^  It  may  also  be  unequivocally 
declared  in  other  ways,  as  by  the  refusal  of  the  House  to 
follow  the  lead  of  ministers  upon  any  particular  occasion.' 
In  such  cases,  however,  it  must  rest  with  the  ministry  to  deter- 
mine upon  what  policy  or  proceeding  they  will  take  their 
stand  j  and  what  extent  of  deviation  from  the  course  they 
have  advised  parliament  to  pursue  will  be  regarded  as  a  with- 
drawal of  the  confidence  heretofore  reposed  in  them  by  the 
House.°  It  is  in  the  power  of  ministers  to  treat  any  motion 
that  may  be  made  in  the  House,  even  a  motion  of  adjourn- 
ment, in  this  way ;  ^  and  they  will  sometimes  meet  a  motion 
on  a  question  of  public  policy,  which  was  not  intended  to 
be  a  censure  on  the  government,  with  a  declaration  that,  if 
agreed  to  by  the  House,  they  will  consider  it  as  equivalent  to 
a  vote  of  want  of  confidence.' 

'  Hearn,  Govt,  of  Eng.  p.  160. 

*  Mir.  of  Pari.    1841,    p.    1981  ;    Mr.   Gladstone,  Hans.   D.  v.  210, 
p.  1754  ;  V.  211,  pp.  1282  ;  V.  228,  p.  624. 

*  Hans.  D.  v.  203,  p.  1367. 

*  Mr.  Gladstone, V/i'.  v.  210,  pp.  1754,  1813-1847. 

*  lb.  V.  228,  p.  1768  ;  and  see  lb.  v.  206,  pp.  173,  209. 

*  Sir  H.  Cairns,  Hans.  D.  v.  182,  p.  1489  ;  and  see  p.  1856. 
'  Ashley,  Life  of  Palmersion,  v.  i,  p.  334. 
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As  a  general  principle,  the  confidence  of  the  House  of 
Votes  of  Commons  in  the  ministers  of  the  crown  should  not 

confidence.  i^e  asscrtcd  by  any  abstract  resolution,  but  should 
rather  be  inferred  from  the  support  given  by  the  House  to 
the  executive  government,  and  by  its  mode  of  dealing  with  the 
measures  proposed  for  its  consideration  by  the  ministry. 
There  are  undoubtedly  occasions  which  would  justify  a  govern- 
ment in  asking  for  an  express  declaration  of  confidence  from 
the  House  of  Commons,  either  in  reference  to  their  general 
policy,  or  to  some  particular  feature  of  it ;  but  such  occasions 
are  very  rare.^  A  direct  vote  of  confidence  may  suitably  be 
agreed  to  by  the  House  of  Commons,  when  the  policy  or 
conduct  of  ministers  has  been  assailed  elsewhere,  in  a  manner 
calculated,  unless  neutralized  by  the  action  of  the  Commons, 
to  impair  their  just  authority  and  influence,  or  to  lead  to  their 
resignation  of  office.^ 

An  expressed  opinion  of  either  House  of  Parliament,  and 
especially  of  the  House  of  Commons,  upon  any  matter — 
whether  it  be  a  legislative  question  or  one  that  comes  within 
the  sphere  of  prerogative  or  administrative  functions — even 
if  it  has  been  adopted  by  the  House  in  opposition  to  the 
advice  of  ministers,  is  always  entitled  to  respectful  considera- 
tion. But  the  degree  of  weight  to  be  attributed  to  any  such 
resolution  will  be  governed  by  the  circumstances  of  the  case. 
Ministers  have  sometimes  deferred  to  the  wishes  of  parliament 
thus  formally  declared,  while  at  other  times  they  have  taken  a 
stand  and  refused,  at  all  hazards,  to  comply  therewith.  The 
persistence  of  either  House  in  a  declaration  of  opinion,  upon 
any  important  question,  in  which  ministers  do  not  concur,  must 
ultimately  assume  the  shape  of  confidence  or  non-confidence 
in  the  administration. 

We  have  next  to  inquire,  how  far  the  inability  of  ministers 
,,....,        of  the  crown  to  control  the  course  of  legislation  on 

Ministerial  .  .  ,  ,  °  .      .. 

defeats  on  public  qucstions  should  bc  taken  as  an  indication 
'"''^'  that  they  have  lost  the  confidence  of  the  House  of 

Commons. 

It  has  been  already  shown  chat,  whereas,  by  modern  con- 
stitutional  practice,   ministers   are   required    to   initiate   bills 

*  Sir  R.  Peel,  M/r.  of  Pari.  1839,  pp.  1721,  1731  ;  Hans.  D.  v.  214, 
p.  1912. 

^  Hearn,  Govt,  of  Eng.  pp.  145-148. 
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upon  all  questions  affecting  the  public  welfare — it  being  in 
the  power  of  private  members  likewise  to  introduce  similar 
measures — it  is  customary  and  expedient  that  considerable 
latitude  should  be  granted  to  the  legislative  chambers  in 
amending  or  rejecting  the  ministerial  measures  without  its 
being  assumed  by  any  such  proceeding  that  they  have  withdrawn 
their  confidence  in  the  advisers  of  the  crown.^  Important 
public  measures  have  been  brought  in  by  ministers,  which 
have  been  rejected  by  parliament,  or  so  amended  as  to  lead  to 
their  abandonment. '^  Bills  of  a  constitutional  character  have 
been  introduced  by  private  members,  and  carried  through  one 
House,  notwithstanding  the  opposition  of  ministers.^  But  we 
find  no  example  of  any  bill  being  permitted  to  pass  through 
both  Houses  to  which  ministers  were  persistently  opposed. 
Where  the  opinion  of  parliament  has  been  unequivocally  ex- 
pressed in  favour  of  a  particular  bill,  regardless  of  objections 
thereto  expressed  by  ministers,  it  has  been  the  invariable 
practice  for  ministers  either  to  reUnquish  their  opposition,  in 
'eference  to  that  opinion,  and  to  lend  their  aid  to  carry  the 
measure,  with  such  amendments  as  might  be  necessary  to  con- 
form it  to  their  own  ideas  of  public  policy,  or  else  to  resign.^ 
Every  successive  administration,  under  parliamentary  govern- 
ment, has  thus  been  enabled  to  maintain — with  more  or  less 
adherence  to  their  party  principles,  or  to  their  political  pro- 
gramme— the  constitutional  control  over  the  proceedings  of 
parliament  in  matters  of  legislation  which  appertain  to  their 
office  :  a  control  which  the  majority  ordinarily  possessed  by 
ministers  of  the  crown  in  the  legislative  chambers  enables 
them  to  exercise  without  infringing  upon  the  independence  of 
parliament. 

If,  however,  a  bill  is  introduced,  or  an  amendment  carried, 
in  either  House,  to  which  ministers  are  unable  to  agree,  and 
they  are  unwilling  to  permit  it  to  pass  that  House  upon  the 
chance  of  its  being  rejected  by  the  other,  a  ministerial  crisi:s 
must  ensue;  and  ministers  will  either  request  the  House  to 

'  See  ante^  pp.  62,  63. 

*  Case  of  the  Irish  Church  Appropriation  question,  May,  Const.  Hist. 
V.  2,  p.  486  ;  and  see  Lord  Russell's  comments  on  this  case,  Hans.  D. 
V.  191,  p.  1441. 

'  Ante^  pp.  63,  64. 

*  Resignation  of  the  Russell  ministry  in  1851,  on  a  Franchise  Bill,  and 
in  1852,  on  an  amendment  to  the  Militia  Bill  being  earned  against  them. 
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reconsider  its  vote,  unless  they  are  prepared  to  take  the  con- 
sequences of  defeating  the  ministry  upon  a  vital  question,' 
or  they  will  at  once  appeal  to  the  country  or  retire  from 
office. 

A  mere  defeat,  or  even  repeated  defeats,  in  the  House  of 
Commons,  upon  isolated  questions,  would  not  necessarily 
require  the  resignation  of  a  ministry  which  retains  the  general 
confidence  of  parliament.  But,  if  ministers  declare  that  they 
regard  the  passing  of  a  particular  measure,  in  a  certain  shape, 
as  a  matter  of  vital  importance,  the  rejection  of  their  advice  by 
parliament  is  tantamount  to  a  vote  of  want  of  confidence,  and 
must  occasion  their  resignation.  For,  if  the  ministers  of  the 
crown  "  do  not  sufficiently  possess  the  confidence  of  the 
House  of  Commons  to  enable  them  to  carry  through  the  House 
measures  which  they  deem  of  essential  importance  to  the 
public  welfare,  their  continuance  in  offi.ce  is  at  variance  with 
the  spirit  of  the  constitution."  ^ 

Furthermore,  while  questions  of  finance  and  taxation  are 
Defeats  on  especially  within  the  province  of  the  House  of 
linanciai  Commons  to  determine,  and  they  should  be  free  to 

questions.  ^^j.  ^^  relation  to  such  questions  without  being 
hampered  with  the  possible  effect  of  their  votes  upon  the 
stability  of  the  ministry,  yet,  as  regards  the  estimates,  it  is 
otherwise.  When  ministers  assume  the  responsibility  of  stating 
that  certain  expenditure  is  necessary  for  the  support  of  the 
civil  government,  and  the  maintenance  of  the  public  credit,  at 
home  and  abroad,  il  is  evident  that  none  can  effectually 
challenge  the  proposed  expenditure,  to  any  material  extent, 
unless  they  are  prepared  to  take  the  "esponsibility  of  over- 
throwing the  ministry.  "  No  government  could  be  worthy  of 
its  place  if  it  permitted  its  estimates  to  be  seriously  resisted  by 
the  opposition ;  and  important  changes  can  be  made  therein 
only  in  circumstances  which  permit  of  the  raising  of  the  ques- 
tion of  a  change  of  government."  ^ 

'  Ld.  J.  Russell,  I/afts.  D,  v.  ii6,  pp.  632-634;  and  see  lb.  v.  151, 
PP-  551-563  ;  V.  192,  pp.  485-494,  622,  841  ;  V.  195,  p.  540. 

*  Resol.  House  of  Commons,  Jime  4,  1841.  See  also  Mr.  Disraeli 
and  Lord  J.  Russell's  observations,  Hans.  D.  v.  loi,  pp.  704-707, 
710. 

'  Mr.  Gladstone,  Hans.  D.  v.  191,  p.  1747.  [In  1848,  however.  Lord 
John  Russell's  government  practically  undertook  to  revise  its  estimates. — 
Editor. \ 
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After  the  defeat  of  ministers  upon  a  vital  question,  in  the 
House  of  Commons,  there  is  but  one  alternative  Resignation  or 
to  thtir  immediate  resignation  of  office — namely,  Ji^^soiutiun  r 
a  dissolution  of  parliament,  and  an  a[)peal  to  the  constituent 
body.^  This  alternative,  however,  is  not  constitutionally 
available  whenever  a  majority  of  the  House  of  Commons  has 
condemned  a  ministry;  it  should  only  be  resorted  to  in 
certain  circumstances,  to  be  presently  explained.^ 

While  the  decision  of  the  House  upon  any  question  which 
is  calculated  to  affect  the  relations  of  ministers  Threats  of  a 
towards  the  House  of  Commons  is  pending,  it  is  dissolution. 
highly  irregular  and  unconstitutional  to  refer  to  a  dissolution 
of  parliament  as  a  probable  contingency,  with  a  view  to 
influence  the  conduct  of  members  upon  the  particular  occasion. 
For  the  Houses  of  parliament  should  always  be  in  a  position 
to  exercise  an  unbiased  judgment  upon  every  question  brought 
before  them,  fearing  neither  the  crown  on  the  one  hand  nor 
the  people  on  the  other.^ 

But,  after  an  appeal  to  the  country  has  been  determined 
upon,  the  dissolution  should  take  place  with  the 
least  possible  delay ;  that  is  to  say,  as  soon  as  the  disition 
necessary   business   before   parliament   has   been  should  take 
disposed  of ;  the  opposition  meanwhile  aiding  the  ^^"* 
ministry  in  completing   the   same,    and  refraining  from    any 
further  attempt  to  embarrass  them. 

By  necessary  business  is  to  be  understood  such  measures 
as  are  impyeratively  required  for  the  public  service,  or  as  may 
be  proceeded  upon  by  common  consent.  "  It  is  inconsistent 
vith  all  usage,  and  with  the  spirit  of  the  constitution,  that 
a  government  should  be  enabled  to  select  the  measures  which 
it  thinks  proper  to  submit  to  the  consideration  of  a  condemned 
parliament,"  or  *'  to  exercise  its  own  discretion,  for  party 
purposes,  as  to  what  measures  it  will  bring  forward  or  what 
it  will  withhold."  *     Upon  the  same  principle,  it  is  customary, 

'  See  Russell's  Life  of  Fox,  v.  2,  pp.  54,  95  ;    Gladstone,  Hans.  D. 
V.  192,  p.  1606. 
"^  Toulmin   Smith,    Pari.    Retiiemb.    1859,    j).    74;    Ed.    Rev.   v.    128, 

1>-  575- 

^  See  Hayis.  D.  v.  9,  pp.  346-348,  435,  449,  588  ;  Romilly's  Life,  v.  2, 

J).  194;  Mir.  of  Pari.  1841,  p.  21 13  ;  Hans.  Jj.  v.  150,  pp.  1076,  1085  ; 

V.  153,  p.  1256  ;  V.  198,  pp.  103,  120. 

*  Sir  R.  Peel,  Mtr.  of  Pari.  1841,  pp.  2136,  2137. 
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when  parliament  is  about  to  be  dissolved,  whether  upon  the 
occurrence  of  a  ministerial  crisis,  or  for  any  other  reason,  to 
restrict  the  grant  of  supplies  to  an  amount  sufficient  to  defray 
the  indispensable  requirements  of  the  public  service,  until  the 
new  parliament  can  be  assembled.^ 

And  here  it  may  be  suitable  to  notice  the  particular 
When  it  may  occasions  upon  which,  by  constitutional  usage,  a 
bf  advised.  minister  is  justified  in  advising  the  crown  to 
exercise  its  prerogative  of  dissolving  parliament. 

A  dissolution  may  properly  take  place —  * 

First,  in  order  to  take  the  sense  of  the  country  in  regard  to 
the  dismissal  of  ministers  by  the  sovereign,  as  in  1783,  in 
1.S07,  and  in  1834. 

Second,  on  account  of  the  existence  of  disputes  between 
the  two  Houses  of  parliament,  which  have  rendered  it  im- 
possible for  them  to  work  together  in  harmony.'*  But  happily 
there  have  been  no  cases  of  this  kind  since  the  complete 
establishment  of  parliamentary  government." 

Third,  for  the  purpose  of  ascertaining  the  sentiments  of 
the  constituent  body  in  relation  to  some  important  act  of 
the  executive  government,  as  in  1806,  after  the  failure  o"  the 
negotiations  for  peace  with  France,  and  to  strengthen  the 
hands  of  government  in  the  continued  prosecution  of  the  war ;  * 
or  some  question  of  public  policy  upon  which  the  ministers 
of  the  crown  and  the  House  of  Commons  are  at  issue.' 

Fourth,  whenever  there  is  reason  to  believe  that  the  House 
of  Commons  does  not  correctly  represent  the  opinions  and 
wishes  of  the  nation.  Upon  this  ground,  ever  since  1784,*'  it 
has  been  completely  established,  as  the  rule  of  the  constitution. 


*  Ifans.  D.  V.  192,  pp.  1604,  1606. 

'  As  in  1679,  because  of  the  refusal  of  the  House  of  Lords  to  proceed 
with  the  impeachment  of  Lord  Treasurer  Danby  ;  in  1701,  because  of 
dissensions  on  account  of  the  impeachment  of  Somers  and  other  ministers  ; 
and  in  1705,  on  account  of  disputes  in  the  case  of  the  "  Aylesbury  men  " 
{Burnet'' s  Oton  Time,  a.d.  1701,  1705  ;  S(a/e  IVials^  v.  14,  p.  695). 

'  [Lord  Brougham  stated  in  1846  that  "  where  there  is  a  difference  of 
opinion  between  the  two  Houses  of  parliament,  an  appeal  to  the  people  is 
usually  '  considered  necessary  '  "  {Hans.  D.  v.  83,  p,  34).  He  omitted  to 
observe  that,  so  far  from  being  usual,  such  an  appeal  had  not  taken  place 
for  a  hundred  and  forty  years. — Editor.'] 

•*  Pari.  D.  V.  8,  p.  27  ;  but  see  Afir.  of  Pari.  1835,  P-  64. 

*  As  in  1831,  in  1852,  in  1857,  and  in  1859, 

"  See  ^\xss>€i!iy  Memorials  of  Fox y  v.  2,  p.  245. 
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that,  when  the  House  of  Commons  refuses  its  confidence  to 
the  ministers  of  the  crown,  the  cjuestion  whether,  in  doing  so, 
it  has  correctly  expressed  the  opinion  of  the  country,  may 
])roperly  be  tested  by  a  dissolution;  and  that  the  House  of 
Conmions  cannot  attempc  to  resist  the  exercise  of  the  preroga- 
tive, by  withholding  the  grants  of  money  necessary  for  carrying 
on  the  pubUc  service  till  a  new  parUament  can  be  assembled, 
without  incurring  the  reproach  of  faction.^ 

The  prerogative  of  dissolution  should   be   exercised  with 
much  discretion  and  forbearance.     Frequent,  un-  when  it  is 
necessary,    or   abrupt   dissolutions   of  parliament  objectionable. 
"  blunt  the  edge  of  a  great  instrument  given  to  the  crown  for 
its  protection,"  and  whenever  they  have  occurred,  have  always 
proved  injurious  to  the  state. '^ 

"  It  is  not  to  be  supposed,"  says  Professor  Austin,  in  refer- 
ence to  the  control  exercised  over  parliament  by  Austin  on  the 
means  of  the  royal  prerogative  of  dissolution,  "  that  '^'"ii'y  '^'''"'ce- 
the  king  is  powerless  because  this  power  of  control  is  seldom 
exercised.  As  his  power  depends,  in  the  long  run,  on  the 
rational  attachment  of  the  people  to  the  royal  office,  the 
permanence  of  the  power  would  be  put  in  jeopardy  if  it  were 
indiscreetly  exercised.  The  power  of  the  crown  to  control  the 
Houses  operates  silently.  It  is  rarely  exercised  in  fact ;  but 
it  could  be  exercised  in  fact  if  the  exercise  became  necessary, 
and  were  sanctioned  by  the  approbation  of  the  country."  ^ 

No  minister  of  the  crown  should  advise  a  dissolution  of 
])arliament  unless  he  has  a  reasonable  prospect  of  securing 
thereby  a  majority  of  members  in  the  new  House  of  Commons, 
who  will  "  honestly  and  cordially  concur  with  him  in  great 
political  principles ; "  in  other  words,  unless  he  entertains  "  a 
moral  conviction  "  that  a  dissolution  will  procure  him  a  parlia- 
ment "  with  a  decided  working  majority  of  supporters."  * 

There  is  no  constitutional  principle  which  requires  that 
there  should  be  an  appeal  to  the  country  previous  to  legislation 
upon  great  public  questions,  even  though  they  may  involve 
organic  changes  in  the  constitution  itself;  for,  by  the  true 
theory  of  representation,  asserted  by  the  highest  authorities 

^  Grey,  Par!.  Gov.  new  ed.  p.  79. 

*  Peel,  Memoirs,  v.  2,  pp.  44,  294;  Ed.  Rev.  v.  139,  p.  547. 
'   Plea  for  the  Constitution,  p.  5. 

*  Peel,  Memoirs,  v.  2,  pp.  294,  297.  See  also  Grey,  Pari.  Govt,  new  ed. 
p.  80  ;  Hearn,  Govt,  of  Eng.  p.  156. 
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and  enforced  by  the  uniform  practice  of  parliament,  the  actual 
House  of  Commons  is  competent  to  decide  upon  any  measure 
that  may  be  necessary  for  the  well-being  of  the  nation.^ 

A  valuable  security  against  the  improper  exercise  of  this 
prerogative  is  that,  before  a  dissolution  can  take 
place,  it  must  be  clearly  approved  by  the  sovereign, 
after  all  the  circumstances  shall  have  been  explained 
to  him,  and  he  shall  have  duly  considered  them.'^ 
Upon  such  an  occasion,  "the  sovereign  ought  by  no  means 
to  be  a  passive  instrument  in  the  hands  of  his  ministers ;  it  is 
not  merely  his  right,  but  his  duty,  to  exercise  his  judgment  in 
the  advice  they  may  tender  to  him.  And  though  by  refusing 
to  act  upon  that  advice  he  incurs  a  serious  responsibility,  if 
they  should  in  the  end  prove  to  be  supported  by  public 
opinion,  there  is  perhaps  no  case  in  which  this  responsibility 
may  be  more  safely  and  more  usefully  incurred  than  when  the 
ministers  ask  to  be  allowed  to  appeal  to  the  people  from  a 
decision  pronounced  against  them  by  the  House  of  Commons." 
For  they  might  prefer  this  request  when  there  "was  no  pro- 
bability of  the  vote  of  the  House  being  reversed  by  the  nation, 
and  when  the  measure  would  be  injurious  to  the  public 
interests.  In  such  cases  the  sovereign  ought  clearly  to  refuse 
to  allow  a  dissolution.** 

It  is  the  undoubted  right  of  either  House  of  parliament  to 
address  the  crown,  praying  that   parliament  may 

Parliamentary  .      u         T         i       j  a.  .     .  .-' 

interference  in  Hot  be  aissoived,  or  to  exprcss  ciu  opmion  m 
regard  to  regard  to  the  circumstances  in  which  this  preroga- 

dissolution.  -11  •       1  ^       T.  1  1        •   • 

tive  has  been  exercised.*     But  modern  authorities 
are  agreed  in  deprecating  any  interference  by  parliament  with 

'  For  example,  the  Septennial  Bill  of  1716  (Hallam,  Const  Hist.  v.  3, 
p.  316 ;  Mahon,  Hist.  0/ Eut^.  v.  I,  p.  301)  ;  the  Unions  between  England 
and  Scotland,  and  between  Great  Britain  and  Ireland  [Pari.  Hist.  v.  35, 
p.  857)  ;  and  the  repeal  of  the  corn  laws,  in  1846,  by  a  parliament  elected 
in  the  interest  of  their  maintenance,  were  severally  enacted  without  an  in- 
termediate dissolution,  and  the  arguments  of  those  who,  upon  these 
occasions,  urged  the  ne<  essity  for  a  dissolution,  were  declared  to  be  '*  ultra 
democratic,"  "dangerous,"  and  "unprecedented,"  by  Whig  and  Tory 
statesmen  alke  {Hans.  D.  v.  83,  p.  n  ;  v.  84,  p.  464 ;  v.  85,  pp.  224-226  ; 
//'.  V.  191,  and  p.  930). 

*  We'lligton,  in  FccPs  Memoirs.,  v.  2,  p.  300. 
'  Grey,  Pari.  Govt,  new  ed.  p.  80. 

*  Pari.  Hist.  V.  24,  p.  832  ;  May,  Const.  Hist.  v.  I,  p.  459;  and  set- 
Mr.  Smollett's  motion,  Hans.  D.  v.  218,  p.  iioi. 
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the  right  of  the  crown  to  appeal  from  the  House  of  Commons 
to  the  country  whenever  it  maybe  deemed  expedient ;  whether 
the  House  may  think  such  an  appeal  to  be  more  or  less 
advisable.^  By  general  consent,  the  alternatives  of  resignation 
of  office,  or  of  dissolution  of  parliament,  are  now  left  to  the 
discretion  and  responsibility  of  ministers ;  and  though,  when 
they  have  elected  to  dissolve,  ministers  have  been  met  with 
remonstrances,  there  has  been  no  direct  attempt,  since  the 
memorable  year  of  1784,  to  interfere  with  the  prerogative  of 
the  crown  to  dissolve  parliament  when  and  for  what  reason 
it  thought  fit. 2 

A  dissolution  of  parliament  having  taken  place — for  the 
purpose  of 'taking  the  sense  of  the  constituencies  The  "cry  "at 
as  to  a  question  upon  which  the  executive  govern-  the  elections. 
ment  and  the  House  of  Commons  are  at  issue,  or  for  any 
other  constitutional  reason — ministers  are  not  limited  in  their 
appeal  to  the  country  to  the  particular  question  in  dispute,  but 
are  at  liberty  to  raise  any  other  issue,  or  rallying  cry  for  the 
hustings,  which  they  may  consider  to  be  consistent  with  their 
policy  and  principles. •* 

While  it  is  usual  for  the  ministers  of  the  crown  to  appeal  to 
the  constituent  bodies  in  regard  to  any  given  line  of  policy,  or 
public  measure,  upon  which  they  are  desirous  of  eliciting  the 
opinions  of  the  country — an  appeal  which  is  responded  to  by 
the  return  of  members  more  or  less  pledged  as  to  the  course 
they  will  pursue  upon  the  particular  question — the  British  con- 
stitution rejects   the   idea  that  a  member  of  the  House  of 
Commons  is,  in  any  wise,  a  delegate.*     Once  chosen  to  this 
high  trust,  he  should  be  at  liberty  to  act  upon  his  own  inde- 
pendent judgment,  as  belonging  to  a  free  deliberat' ve  assembly  ; 
and  though  he  is  bound  to  respect  any  engagement  that  he  has 
distinctly  made,   yet,   if  he   be   wise,  he  will  be 
exceedingly  chary  of  fettering  himself  with  pledges     ^  ^^^' 
and  conditions,  and  will  always  bear  in  mind  his  paramount 
obligations  as  a  member  of  the  great  council  of  the  crown 
which  is  convened  to  decide  upon  matters  of  state  as  they 
arise,  not  for  local  reasons,  or  in  accordance  ^  ith  local  or 

*  Yonge,  Life  of  I aL  Liverpool,  v.  i,  p.  222. 
'  May,  Const.  Hist.  v.  I,  p.  460. 

'  Peel's  Afcnioirs,  v.  2,  pp.  292-297. 

*  See  Stubbs's  Const,  llist.  v.  3,  p.  4S5. 
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sectional  prejudices,  but  with  a  view  to  promote  the  highest 
advantage  of  the  whole  community.^ 

The  verdict  of  the  country  having  been  pronounced  against 

ministers  at  a  general  election,  it  is,  nevertheless, 

mem  decides     compctcnt  for  them  to  remain  in  office  until  the 

ujpon  the  fate     j^cw  parliament  has  met,  and  given  a  definitive  and 

of  ministers.  _,*%..  ,     .'  •.  r        ,i       tt  r 

final  decision  upon  their  merits  ;  for  the  House  ot 
Commons  is  the  legitimate  organ  of  the  people,  whose  opinions 
cannot  be  constitutionally  ascertained  except  through  their 
representatives  in  parliament.'*  It  is  necessary,  however,  and 
according  to  precedent,  that  in  such  circumstances  the  new 
parliament  should  be  called  together  without  delay. 

Upon  the  meeting  of  parliament,  it  is  usual  to  take  the 
earliest  opportunity  to  obtain  a  decisive  vote  upon  the  fate  of 
a  ministry,  which  has  been  defeated  at  the  hustings.  A  suit- 
able occasion  is  afforded  by  the  address  in  answer  to  the 
speech  from  the  throne,  to  which  an  amendment  may  be 
moved,  to  declare  that  the  advisers  of  the  crown  do  not  possess 
the  confidence  of  the  House.  This  motion,  if  agreed  to,  will 
lead  to  an  immediate  resignation  of  the  ministry. 

Whenever  the  Houses  of  parliament  are  notified  that  the 
Proceedings  on  Hiinistcrs  of  the  crown  have  resigned,  or  have  been 
resignation  of  dismisscd  from  their  offices,  and  that  the  adminis- 
tration is  dissolved,  it  is  customary  for  them  to 
adjourn  over  to  some  future  day,  until  a  new  ministry  is  formed. 
The  motion  to  adjourn,  upon  such  an  occasion,  is  usually  and 
properly  made  by  one  of  the  ex-ministers,  at  the  request  of  the 
l)erson  who  has  been  entrusted  with  the  formation  of  a  new 
ministry.''  Any  further  adjournments  that  ma/  be  necessary 
l)efore  the  new  arrangements  are  complete  shoulu  be  proposed 

'  Upon  this  subject,  see  Lord  Brougham's  excellent  canons  of  r2pre- 
scntative  government,  in  his  rolitical  Philosophy,  part'iii.  ch.  xi.  ;  Con- 
.'titutional  opinion  of  E.  Burke,  J.  S.  Mill  and  T.  B.  Macaulay  in  Amos, 
Fifty  Years'  Ettg.  Const,  pp.  50-55  ;  Grey,  Pari.  Govt,  new  ed.  ]).  77  ; 
Mill,  Repres.  Gov.  p.  228;  Park's  Lectures,  pp.  134-138,  citing  a  valuable 
arlicle  from  the  Am.  Jurist,  No.  8  ;  Hearn,  Govt,  of  Eng.  p.  475  ;  May, 
Const.  Hist.  V.  i,  p.  445  ;  North  Avi.  Kcv.  v.  II 8,  p.  14  ;  and  cf.  Hans.  D. 
V.  187,  p.  719  ;  V.  235,  pp.  575,  1513. 

"  Russell,  IJfe  of  Fox,  v.  2,  p.  89;  Mir.  of  Pari.  1835,  p.  47.  But 
n  1868  and  in  1880  Mr.  Disraeli  (Lord  BeaconsHeld),  and  in  1S74  and 
886  Mr.  Gladstone,  being  defeated,  resigned  at  once  before  the  meeting 
I  parliament. 

'  Hans.  D.  v.  123,  pp.  1705,  1706. 
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in  a  similar  way.^  For,  notwithstanding  their  resignation,  the 
outgoing  ministers  are  bound  to  conduct  the  ordinary  business 
of  parliament,  and  of  the  country,  so  long  as  they  retain  the 
seals  of  office.  They  continue,  moreover,  in  possession  of 
their  official  authority  and  functions,  and  must  meet  and  incur 
the  full  responsibility  of  all  public  transactions  until  their  suc- 
cessors have  kissed  hands  upon  their  acceptance  of  office.^ 

Upon  this  point,  it  has  been  declared  by  Sir  Robert  Peel, 
that,  "  though  the  members  of  an  administration 
may  have  tendered  their  resignations,  they  were  to^officeby"'^ 
still  entitled  to  make  any  appointments  which  the  ouMo'^g 

ministers* 

exigencies  of  the  public  service  might  require  ; 
and  these  appointments  they  were  undoubtedly  entitled  to  go 
on  making  until  they  were  actually  superseded  by  the  entrance 
into  office  of  their  successors.  It  was  always  the  practice  to 
fill  up  vacancies.  Peerages  promised  by  a  minister's  pre- 
decessors in  office  had  been  granted,  though  no  instrument 
had  been  signed  or  sealed  on  the  subject.  The  moment  it 
was  proved  that  those  peerages  had  really  been  agreed  to  by 
the  outgoing  minister,  he  having  taken  the  pleasure  of  the 
crown  on  the  point,  that  moment  the  ministers  in  power 
agreed  to  confirm  the  grant,  and  thus  respected  the  engage- 
ments of  their  predecessors.  Occurrences  of  this  kind  con- 
stantly took  place."  •' 

Nevertheless,  the  political  power  of  filling  up  vacancies 
should  be  used  wi:h  discretion,  and  has  not  been  invariably 
exercised  by  outgoing  ministers.  In  1782,  George  III.  inter- 
posed to  prevent  it;*  and,  when  the  Russell  ministry  resigned 
in  185?,  they  left  several  vacancies  not  filled  up.'^  But,  in 
1858,  Lord  Palmerston,  after  his  tender  of  resignation  and 
before  his  successor  was   appointed,  allotted   "  three  of  the 

'  Hans.  D.  \i.  17 17. 

'  Pari.  Deb.  v.  16,  p.  735  ;  I/ans.  D.  v.  195,  p.  734.  See,  in  reference 
to  Mr.  Pitt's  position  in  1801,  Stanhope,  Life  of  Fitly  v.  3,  p.  296.  See 
also  Mir.  of  Pari.  Nov.  16,  1830,  pp.  273,  536,  541  ;  Il>,  1834,  p.  2720  ; 
and  see  Campbell's  Chanc.  v.  6,  p.  566  ;  Campbell's  Ch.  Just.  v.  2,  p.  3S9. 
As  to  colonial  practice  to  the  same  effect,  see  Victoria,  Pari.  Deb.  v.  34, 

PP-  53-56. 

'  Hans.  D.  v.  74,  pp.  68,  82.  William  IV.  created  two  or  three  peers 
after  the  Grey  ministry  had  resigned,  acting  upon  the  advice  of  Lord  Grey. 
Corresp.  Will.  IV.  with  Lord  Grey,  v.  2,  pp.  397,  405. 

*  Donne,  Corresp.  Geo.  III.  v.  2,  p.  419. 

*  Com.  Pap.  1852-3,  V.  25,  pp.  344,  345  ;  Ilan^.  D.  v.  126,  p.  879. 
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highest  honours  of  the  crown — three  garters — which  were  then 
unappropriated,  to  three  eminent  noblemen,  his  friends  and 
supporters.^  And  in  1866,  upon  the  dissolution  of  the  second 
Russell  ministry,  an  office  was  filled  up  by  that  government, 
which  did  not  become  vacant  until  two  days  after  their  resig- 
nation had  been  tendered  to  her  Majesty.^  The  interference 
of  parliament  with  the  exercise  of  the  prerogative  in  such  cir- 
cumstances has  never  taken  place,  and  would  only  be  justifiable 
in  circumstances  of  a  flagrant  character.'^ 

During  the  interval  between  the  resignation  of  a  ministry 
and  the  appointment  of  their  successors  in  office — 
wh°eTminSters  ^^  interval  which  has  varied  in  duration,  within 
are  out  of  the  past  ccntury,  from  one  to  thirty-seven  days — 
par  lamen  .  ^^^  Hkewisc  during  the  period  which  must  neces- 
sarily elapse  from  the  issue  of  new  writs  in  the  House  of  Com- 
mons on  behalf  of  the  incoming  ministers  and  their  re-election, 
it  is  not  customary,  by  modern  usage,  for  any  important 
political  question  to  be  discussed  in  either  House  of  parlia- 
ment.* It  is  usual  to  adjourn,  from  time  to  time,  over  these 
periods,  meeting  only  in  order  to  dispose  of  "  business  which 
is  absolutely  essential,  and  beyond  dispute."  *  If  the  Houses 
continue  sitting,  as  a  general  rule,  "  no  motion  on  which  a 
difference  of  opinion  would  be  likely  to  arise  "  should  be  sub- 
mitted.'' 

But  this  rule  admits  of  one  exception.  Although  it  would 
not  be  regular  to  address  the  crown  to  ask  for  the  production 
of  papers  whilst  the  sovereign  was  without  any  responsible 
advisers,^  and  no  answer  could  be  given  to  any  such  address 
until  the  sovereign  had  a  responsible  minister  through  whom 
to  act ; "  yet,  if  a  ministerial  interregnum  should  continue  for 
an  unreasonable  length  of  time,  it  would  be  proper  for  the 

»  //ans.  D.  V.  195,  p.  734.  '  lb.  v.  184,  p.  751. 

»  lb.  V.  195,  PP-  731.  752. 
I    *  Mir.  of  Pari.  Nov.  1830,  pp.  272,  337  ;  Hans.  D.  v.  1 14,  p.  889. 

*  lb.  V.  119,  p.  914;  lb.  V.  136,  p.  1309;  lb.  V.  148,  pp.  1870-1892; 
//'.  V.  184,  pp.  692,  697,  722.  During  a  ministerial  interregnum  in  1866, 
the  royal  assent  was  given  by  commission  to  several  bills  {lb.  p.  694). 
With  regard  to  the  sitting  of  select  committees  at  such  a  time,  the  practice 
has  not  been  uniform  (see  Mir.  of  Pari.  1835,  p.  847  ;  Hans.  D.  v.  184, 
p.  649). 

*  Mir.  of  Pari,  1841,  sess.  2,  p.  250;  Hans.  D.  v.  123,  p.  1709. 
'  Mir.  of  Pari.  1835,  p.  819. 

*  Ld.  J.  Russell,  Hans.  D.  v.  125,  p.  724. 
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House  of  Commons  to  interpose,  and  by  an  address  to  the 
crown,  endeavour  to  put  an  end  to  so  injurious  and  incon- 
venient a  delay. ^  Such  addresses  have  been  passed,  or  pro- 
posed to  be  passed,  upon  several  occasions,  and  they  have 
usually  elicited  from  the  sovereign  a  response  in  harmony  with 
the  constitutional  opinions  therein  expressed." 

Upon  the  occurrence  of  a  change  of  ministry,  it  is  customary 
for  the  outgoing  ministers  to  explain  to  their  suc- 
cessors, at  personal  interviews,  the  state  of  the  betwJenThe 
public  business  in  their  respective  departments.'  old  and  new 

\      J   .      .  -        ...  .         *  .  .     ^         .    .  ministers. 

And  It  is  a  familiar  practice  of  outgoing  ministers 
to  leave  behind  them  a  memorandum  on  this  subject  or  on 
that,  and  stating  that,  on  account  of  the  position  of  the 
government,  they  think  it  expedient  to  take  no  step  in  the 
matter,  but  they  leave  it  to  be  dealt  with  by  their  successors.* 
They  are  also  bound  in  honour  to  communicate  to  the  proper 
officers  any  private  information  upon  public  affiiirs  that  may 
have  been  forwarded  to  them  upon  the  presumption  that  they 
were  still  in  office."^ 

All  public  officers  are  required  to  leave  behind  them,  when 
they  retire  from  office,  whatever  public  documents  q^^^^^^  ^j. 
may  have  come  into  their  possession  during  their  official 
term  of  office,  in  order  that  a  complete  history  of  ^^•^"'"'^"'s. 
all  public  transactions  may  be  preserved  in  the  archives  of  the 
department.    Private  letters,  however,  do  not  come  within  this 
rule,  even  though  they  may  exclusively  relate  to  affairs  of  state. 
Bat  no  ex-minister  is  at  liberty  to  quote  in  parliament  from  any 
document  which  he  may  have  received  while  in  office,  unless  it 
has  first  been  made  public  by  being  laid  before  parliament.*' 

When  an  opposition  comes  into  office,  it  is  not  expected  to 
"  abandon  its  own  engagements  and  adopt  those  of  „, 

,.  7        » °  1     1  ,  1  •      The  opposition 

Its  antagonists.  ^    And  though,  as  we  have  seen,  it  when  assuming 
is  customary  for  incoming  ministers  to  ratify  and  ^^^^' 
give  effect  to  the  intentions  of  their  predecessors  in  the  distri- 
bution of  personal  honours  and  rewards,^  yet  they  are  under 

*  Hans.  D.  v.  136,  p.  1300.  '  May,  Const.  Hist.  v.  I,  p.  462. 
'  Hans.  D.  v.  119,  p.  245  ;  lb.  v.  135,  p.  1226;  v.  184,  pp.  134.4,  ^606. 

Letuis  Administrations,  p.  xviii. 

*  Mr.  Gladstone,  Hans.  D.  v.  195,  p.  751. 
'  lb.  V.  150.  pp.  404-409,  526. 

*  lb.  V.  169,  pp.  378,  475. 

7  Sir  G.  C.  Lewis,  lb.  v.  153,  p.  1424.  '  See  ante^  p.  131. 
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no  such  obligation  in  any  matter  which  involves  a  question  of 
public  policy.  If  they  disapprove  of  contemplated  arrange- 
ments, agreed  upon  by  their  predecessors,  but  not  fully  com- 
pleted when  the  change  of  ministry  took  place,  they  are  justified 
in  peremptorily  overruling  such  arrangements ;  and  they  may 
properly  avail  themselves  of  any  technicality  to  refrain  from 
the  formal  completion  of  a  grant,  appointment,  or  commission, 
issuable  by  the  crown,  for  which  they  are  not  willing  to  become 
responsible.^ 

It  is,  indeed,  most  unusual,  if  not,  in  modern  times,  unprece- 
dented, for  a  new  ministry,  in  a  new  parliament,  to  attempt  to 
pass  reactionary  measures,  unless  they  had  the  strongest 
evidence  that  the  national  policy  had  undergone  an  entire 
change.^  But,  at  all  events,  a  new  ministry  should  faithfully 
adhere  to  whatever  policy  has  been  accepted  by  the  crown  and 
the  country  in  relation  to  other  countries,  notwithstanding  that 
they  mpy  have  individually  expressed  opinions  adverse  to 
the  same  when  in  opposition.  For,  on  acceding  to  office,  a 
statesman  is  constitutionally  bound  to  do  his  'tmost  to  maintain 
that  ur'ty  of  policy  which  is  essential  to  th  :onduct  of  public 
affairs  by  a  great  nation.^  It  is  also  necessary  to  maintain  the 
principle  that — whilst  the  government  is  administered  by  rival 
parties  succeeding  one  another— the  government  of  the  queen 
is  continuous,  and  is  conducted  without  being  unduly  biased 
by  political  hostility.^ 

Since  the  establishment  of  parliamentary  government,  it  has 
Complaints  ncvcr  bccn  the  use  in  England  for  any  ministry, 
against  ex-       uDon  acccdittg  to  ofiicc,  to  make  use  of  its  power 

uiiiiistct s   tor  L  ij  /  X 

misconduct  in  and  influence  in  parliament  to  bring  under  invest'ga- 
office.  |.-Qj^  j.|^g  ^j,j.g  Qf  ^^g  predecessors.     Those  acts  were 

open  to  parliamentary  criticism  when  they  were  performed, 
and,  being  uncondemned  at  the  time,  must  be  presumed  to  have 
been  sanctioned.  It  is,  of  course,  competent  to  parliament  to 
investigate  particular  matters  of  complaint  against  individual 

*  See  cases  in  I/ans.  D.  v.  9,  p.  426 ;  v.  169,  p.  777 ;  v.  185,  p.  132 1  ; 
V.  198,  p.  1372;  V.  201,  p.  574. 

'  Mr.  Gladstone,  Hans.  D.  v.  220,  p.  1 707.  See  debates  in  House  of 
Commons  on  Endowed  Schools  Act  Amendment  Bill,  July,  1S74 ;  and 
Hans.  D.  v.  229,  p.  931. 

'  Ld.  J.  Russell,  Jb.  v.  150,  p.  759  ;  Lord  Salisbury,  citing  cases  ;  //',  v. 
204,  p.  250  ;  and  see  lb.  v.  219,  pp.  717,  724  •  Quar.  Rev.  v.  146,  p.  93. 

*  Hans.  D.  v.  212,  p.  799 ;  lb,  v.  221,  p.  373. 
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ex-ministers,  whenever  facts  are  brought  to  light  which  call  for 
inquiry.^  But  the  power  of  a  government  should  never  be 
employed  against  their  predecessors  in  office  to  obtain  a 
censure  upon  their  past  policy  for  mere  party  considerations, 
or  to  promote  an  inquiry  into  the  policy  and  justice  of  public 
measures  which  were  undertaken  by  them  whilst  they  held  the 
reins  of  government,^  except  with  a  view  to  the  reform  of 
administrative  defects  or  the  correction  of  abuses. 

Our  sketch  of  the  origin,  development,  and  present  state  of 
the  governmental  system  of  England,  and  of  its  relation  to  the 
crown  on  the  one  side,  and  to  parliament  on  the  other,  is  now 
complete. 

In  reviewing  the  successive  stages  through  which  the  con- 
stitution has  passed,  from  the  Norman  conquest  Review  of  the 
to  our  own  day,  we  observe  that  they  exhibit,  in  P^^t. 
turn,  the  supremacy  of  political  power  in  the  crown,  under 
prerogative  government ;  in  the  higher  classes,  from  the  period 
of  the  Revolution  to  the  Reform  Bill  of  1832 ;  and  in  the 
aristocratical  and  middle  classes  combined,  from  that  epoch  until 
1867.     By  the  enlargement  of  the  representation  „    .    .      r 

or  J      00  1  .J  Beginning  of  a 

in  1007  and  1884,  we  have  entered  upon  a  new  era,  new  political 
wherein  the  democratic  element  is  undoubtedly  in  ^'^^' 
the  ascendant. 

It  seems  fitting,  at  such  a  time,  to  point  out,  to  those  who 
are  now  entrusted  with  political  power,  the  practical  operation 
of  that  system,  wherein  the  various  excellences  of  the  mon- 
archical and  aristocratical  elements  have  hitherto  harmoniously 
combined,  with  those  of  popular  representation,  to  ensure  a 
vigorous  and  stable  government,  to  promote  the  national 
welfare,  and  to  maintain  the  liberty  of  the  subject  unimpaired. 

The  continuance  of  these  blessings  to  the  British  nation, 
under  their  extended  franchises,  must  depend  upon  their  hold- 
ing fast  their  allegiance  to  those  fundamental  principles  of 
government  which  form  the  unwritten  law  of  the  constitution, 
and  embody  the  wisdom  and  experience  of  many  generations. 


i|ti 


*  See  e.^.  tne  proceedings  against  Lord  St.  Vincent,  ex-first  lorfl  of  the 
admiralty,  the  complaints  against  Lord  Palmerston  ir.  1 861,  for  alleged 
falsification  of  despatches,  under  a  former  administration,  Hans.  D.  v.  162, 

p.  37. 
'  Ld.  J.  Russell  and  Sir  Robert  Peel,  Hans,  D,  v.  67,  pp.  147,  184 ;  ///. 

V.  219,  p.  747. 
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By  a  recognition  of  these  principles,  the  authority  of  the  crown, 
and  the  influence  of  property,  have  each  been  permitted  a 
legitimate  share  in  controlling  the  deliberations  of  the  House 
of  Commons,  which  has  now  become  the  centre  of  supreme 
political  power  in  the  state.  A  House  of  Commons  wherein 
the  executive  is  strong — and  wherein  the  advisers  of  the  crown 
can  administer  the  government,  and  guide  the  course  of  legis- 
lation, upon  a  definite  policy,  known  and  approved  by  an 
adequate  majority  of  that  chamber — is  the  last  chamber  of 
the  ancient  monarchy  of  England.  But,  in  order  to  secure 
this  result,  the  House  of  Commons  itself  must  be  free ;  not 
subservient  to  the  fluctuating  will  of  the  people,  or  hampered 
by  pledges  in  respect  to  its  future  actions.  Otherwise,  it 
cannot  give  an  intelligent  support  to  the  queen's  government, 
by  whomsoever  it  is  administered,  or  rightly  fulfil  its  appointed 
functions.  A  House  of  Commons  dependent  upon  popular 
caprice,  and  swayed  to  and  fro  by  demagogues  out  of  doors, 
will  inevitably  produce  a  ministry  which  will  be  a  reflex  of  its 
own  instability,  and  which  will  attempt  to  govern  without 
having  a  fixed  policy,  and  as  the  mere  exponent  of  the  will  of 
an  unenlightened  and  tyrannical  democracy.^ 

I  cannot  more  appropriately  conclude  this  chapter  than  by 

quoting  the  words  of  one  of  the  most  eminent 

timely 'advice     cxpounders  of  representative  government,  whose 

to  the  House     ideas,  *hough  elaborated  in  the  closet,  have  been 

of  Commons.  '  ^  r-  it  •      1  • 

tested  and  confirmed  by  practical  experience  m 
parliament.  In  one  of  his  latest  speeches  in  the  House  of 
Commons  Mr.  Mill  said — 

"  When  a  public  body  knows  what  it  is  fit  for,  and  what  it 
is  unfit  for,  it  will  more  and  more  understand  that  it  is  not  its 
business  to  administer,  but  that  it  is  its  busine^rs  to  see  that 
the  administration  is  done  by  proper  persons,  and  to  keep 
them  to  their  duties.  I  hope  it  will  be  more  and  more  felt 
that  the  duty  of  this  House  is  to  put  the  right  persons  on  the 
treasury  bench,  and  when  there  to  keep  them  to  their  work. 
Even  in  legislative  business  it  is  the  chief  duty — it  is  more 
consistent  with  the  capacity — of  a  popular  assembly,  to  see 
that  the  business  is  transacted  by  the  most  competent  persons  : 
confining  its  own  direct  intervention  to  the  enforcement  of 

*  See  an  able  and  instructive  article  on  "  Democratic  Government  in 
Victoria,"  in  the  IVesi.  Rev.  v.  33,  p.  481. 
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real  discrssion  and  publicity  of  the  reasons  offered  pro  and 
C071 ;  the  offering  of  suggestions  to  those  who  do  the  work,  and 
the  imposition  of  a  check  upon  tliem  if  they  are  disposed  to 
do  anything  wrong.  People  will  more  value  the  importance 
of  this  principle  the  longer  they  have  experience  of  it."  ^ 

'  Mr.  J.  S.  Mill,  June  17,  1868  j  Hans.  D.  v.  192,  p.  1731. 
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PARLIAMENTARY   PROCEDURE. 


i    ... 


Parliament. 


I.   The  Conduct  of  Business, 

The  parliament  of  Great  Britain  is  composed  of  the  king  (or 
queen)  and  the  three  estates  of  the  reahn — the 
Lords  spiritual,  the  Lords  temporal,  and  the 
Commons.  But  it  is  in  the  crown,  and  not  in  the  body  which 
the  law  assigns  to  advise  and  assist  the  crown,  that  the  legis- 
lative authority  is  vested  by  the  constitution.  In  the  words  of 
the  old  Year  Book  (of  23  Edward  IH.)  it  may  still  be  said, 
that  "  the  king  makes  the  laws,  by  the  assent  of  the  peers,  etc., 
and  not  the  peers  and  the  commune."^  In  its  collective 
capacity,  parliament  exercises  supreme  authority  in  and  over 
the  empire,  to  which  the  constitution  has  assigned  no  limit. 
In  the  words  of  Sir  Edward  Coke,  the  power  of  parliament 
"  is  so  transcendent  and  absolute  that  it  cannot  be  confined, 
either  for  causes  and  persons,  within  any  bounds." 

From  the  supremacy  of  the  sovereign  in  a  constitutional 
,.    ,       ,        monarchy,  it  necessarily  follows  that,  while  regular 

Its  dependence  ■''  /  .  i  i       .u     ?         i 

upon  the  meetings  of  parliament  are  indispensable,  the  legal 

crown.  existence  of  this  high  court  results  altogether  from 

the  exercise  of  the  royal  prerogative.  It  is  summoned,  by 
virtue  of  the  king's  writ,  to  meet  for  despatch  of  business,  at 
whatsoever  time  or  place  he  may  please  to  direct.  The 
necessary  interval  between   the   date   of  summons   by  royal 

*  Stubbs,  V.  2,  p.  572  ;  Hearn,  Govt,  of  Eng.  p.  51;  Ld.  Redesdalc  ia 
Colchester's  Diary,  v.  3,  p.  47. 
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proclamation  and  the  meeting  of  parliament  was  formerly 
fourteen  days,  but  by  a  recent  statute,  it  has  been  reduced  to 
six  days.^ 

The  statutable  provision  in  regard  to  the  meeting  of  parlia- 
ment now  in  force  merely  requires  that  no  longer  Assembling  of 
a  period  than  three  years  shall  elapse  between  the  parliament. 
determination  of  one  parliament  and  the  issue  of  writs  for 
another/  Nevertheless,  by  constitutional  practice,  the  annual 
assembly  of  })arliament  has  become  necessary.  Supplies  for 
the  public  service  are  voted  annually,  and  the  acts  for  the 
control  of  the  army  and  navy  are  limited  in  their  duration  to 
one  year,  and  must  be  renewed  before  the  expiration  of  that 
time." 

In  order  to  give  life  and  existence  to  a  parliament,  and  to 
enable  it  to  proceed  to  the  execution  of  its  func-  opening  of 
tions,  the  personal  presence  or  delegated  authority  parliament. 
of  the  crown  is  required  for  the  formal  opening  of  the  session. 
At  the  beginning  of  every  new  parliament,  and  of  every 
session  after  a  prorogation,  the  cause  of  summons  must  be 
declared  to  both  Houses,  either  by  the  sovereign  in  person,  or 
by  commi^^sioners  appointed  to  represent  him,  in  a  speech 
from  the  tnrone ;  unti'  this  has  been  done  neither  House  can 
enter  upon  any  busmess.*  The  act  of  the  Commons  in 
choosing  a  speaker  is  no  exceptioix  to  this  rule,  for  they  are 
specially  empowered  to  make  choice  of  a  presiding  officer  by 
command  of  the  sovereign,  who  refrains  from  making  known 
the  purpose  for  which  parliament  has  been  convened  until  the 
Commons  are  completely  organized,  by  the  election  of  their 
speaker.*^ 

Parliament  can  only  commence  its  deliberations  at  the  time 
appointed  by  the  king,  and  cannot  continue  them  any  longer 
than  he  may  allow.  Formerly,  upon  the  death  of  the  reigning 
monarch  a  dissolution  immediately  ensued.  But  after  the 
revolution  an  existing  parliament  was  empowered  to  continue 
in  existence,  for  a  period  of  six  months  and  no  longer  from 
the  death  of  the  sovereign.     And  by  a  c;lause  in  the  Reform 


li 


f. 


*  Hans.  D.  v.  203,  p.  1146 ;  33  &  34  Vict.  c.  81. 

'  16  Chas.  II.  c.  I  ;  6  and  7  W.  and  M.  c.  2,  Hats.  Free.  v.  2,  p.  292. 
'  May,  Pari.  Pmc.  ed.  1883,  p.  659. 

*  For  the  history  of  the  speech  from  the  throne,  see  ante,  p.  52. 

*  2  Hats.  Free.  pp.  308,  327  ;  and  see  Mir.  of  Far  I.  1833,  p.  i. 
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Act  of  1867,  it  is  provided  that  it  shall  be  no  longer  com- 
pulsory for  a  dissolution  of  parliament  to  take  place  at  any 
future  demise  of  the  crown.  ^  The  power  of  adjournment  is 
discretionary  with  each  House ;  but  the  crown  is  empowered 
by  )  iw  to  put  an  end  to  an  adjournment  extending  beyond 
fourteen  days.''  The  deliberations  of  parliament  may  be  cut 
short  at  any  moment  by  the  exercise  of  the  royal  power  of  pro- 
rogation,^ which  quashes  all  proceedings  pending  at  the  time, 
except  impeachments  by  the  Commons,  and  writs  of  error  and 
appeals  before  the  House  of  Lords — which,  being  judicial  pro- 
ceedings, continue  in  statu  quo  from  parliament  to  parliament.* 

All  trials  in  progress  before  election  committees  are  sus- 
pended by  a  prorogation  of  parliament,  but  are  resumed,  by 
statutable  authority,  in  the  ensuing  session.^  By  a  proroga- 
tion, all  resolutions,^  bills,  and  other  proceedings,  pending  in 
either  House,  are  naturally  terminated,  and  cease  to  have  any 
further  effect,  except  in  so  far  as  they  may  be  continued  in 
operation  by  the  express  authority  of  parliament.^ 

When  once  parliament  has  been  formally  opened,  by  the 
Independence  declaration  of  the  causes  of  summons,  each  branch 
of  parliament,    of  the  legislature  has  a  separate  and  distinct  juris- 

*  Hans.  D.  v.  189,  p.  738;  Act  30  &  3^  Vict.  c.  102,  s.  51.  See 
Anstey's  Notes  on  the  Kcpresentation  of  the  People's  Act^  1867,  p.  22. 

^  May,  Pari.  Prac.  1883,  p.  52  ;  and  see  Colchester's  Diary,  v.  2, 
p.  463.  »  lb.  V.  2,  p.  374. 

*  Hats.  Prec.  v.  4,  p.  273  n.  *  Act  ii  &  12  Vict.  c.  98. 
°  Coin.  Pap.  1861,  V.  II,  p.  439. 

^  The  only  apparent  exception  to  the  rule  concerning  resolutions  is  in 
the  case  of  standing  orders.  By  the  custom  of  parliament  these  are  ac- 
counted to  be  inl  iorce,  in  succeeding  sessions,  until  rescinded.  And  in 
the  case  of  private  bills,  relief  has  been  repeatedly  granted  to  the  parties 
concerned  in  promoting  or  opposing  such  measures,  when  a  session  of 
parliament  has  been  brought  to  a  sudden  and  premature  close,  on  account 
of  the  exigencies  of  political  warfare.  This  was  done  in  regard  to  all 
private  bills, — in  1820,  1831,  1841,  1857,  and  in  1859 — and  as  respects 
railway  bills  only,  in  1845  and  1 847,  by  the  adoption,  in  both  Houses,  of 
resolutions  permitting  such  bills  to  be  reintroduced  in  the  following  session, 
and  by  means  oiproforina  and  unopposed  motions  advanced  to  the  stages 
at  which  they  severally  stood  when  the  prorogation  took  place.  So  in  187 1, 
the  Tramways  (Metropolis)  Bills  were  suspended  in  a  similar  manner  (see 
Com.  Journals,  v.  75,  p.  119;  v.  86,  pt.  2,  p.  525  ;  Mir.  of  Pari.  1841, 
pp.  2303,  2346;  Hans.  D.  v.  144,  p.  2209;  lb.  v.  153,  pp.  1528,  1607  ; 
May,  Pari.  Prac.  ed.  1883,  pp.  194,  779 ;  Com.  Pap.  1859,  s.  I,  v.  3, 
p.  37  ;  Com",  on  the  Jews'  Act,  Hans.  D,  v.  152,  p.  462  ;  and  see  Hans.  D. 
V.  192,  p.  1078). 
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diction ;  and  business  may  be  entered  upon  by  either  House, 
in  conformity  with  its  recognized  rules,  usages,  and  customs, 
irrespective  of  the  royal  will  and  pleasure.  It  is  an  ancient 
and  undoubted  privilege  of  the  two  Houses  of  parliament, 
after  the  speech  from  the  throne  has  been  delivered,  to  pro- 
ceed upon  any  matter,  at  their  discretion  or  convenience, 
without  giving  priority  to  the  discussion  of  the  topics  included 
in  the  royal  speech.  As  a  deliberate  assertion  of  this  right, 
both  Houses  invariably  read  a  Bill  a  first  time,  pro  fonmiy 
before  they  enter  upon  a  consideration  of  the  speech ;  and 
there  are  many  instances  of  their  postponing  the  consideration 
of  the  same  in  favour  of  other  business  for  one  or  more  days.^ 
Formal  communications  between  the  sovereign  and  parlia- 
ment, in  the  shape  of  royal  speeches  or  messages, 
and  the  interposition  of  the  authority  of  the  crown  tioasTuveTn 
to  effect  the  adjournment,  prorogation,  or  dissolu-  the  crown  and 

c  , .     •'  ,   .     *  °  ,    parliament. 

tion  01  parliament — whicii  hereiotore  emanated 
Irom  the  mere  personal  will  of  the  reigning  monarch — are, 
under  our  present  constitutional  system,  considered  as  the 
acts  of  the  sovereign's  responsible  advisers.  Ever  since  the 
introduction  of  ministers  into  parliament,  they  have  been  held 
directly  responsible  for  every  exercise  of  the  royal  authority. 
The  recognition  of  this  principle  has  produced  important 
changes  in  the  relations  between  crown  and  parliament.  If 
bills  are  introduced  into  either  House  that  are  disapproved, 
the  royal  veto  need  not  be  invoked  for  their  rejection.  If  it 
be  necessary,  on  the  other  hand,  to  propose  for  the  acceptance 
of  parliament  the  adoption  of  unpopular  measures,  ministers 
are  at  hand  to  explain  and  defend  them,  upon  their  personal 
responsibility.  And,  if  it  be  impossible  to  continue  to  carry 
on  the  government  successfully  without  appealing  from  the 
House  of  Commons  to  the  constituent  body,  ministers  of  the 
crown  are  themselves  responsible  for  the  act  of  dissolution. 

The  opinions  of  either  House  of  parliament  are  constitu- 
tionally expressed  either  by  means  of  an  address  Resolutions  of 
of  advice  or  remonstrance  to  the  crown,  or  by  their  parliament. 
agreement  to  a  bill  to  add  to,  alter,  or  repeal  an  existing  law. 
But  no  mere  resolution  of  either  House  has  any  legal  validity, 
except  in  so  far  as  it  records  the  opinion  of  the  House  upon 
some  matter  which  comes  within  the  sphere  of  its  acknow- 
•  2  Hals.  Free.  p.  309 ;  May,  Pari.  Prac.  ed.  1883,  p.  48. 
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lodged  authority,  as  a  component  branch  of  the  legislature,  to 
determine. 

Either  House  may  declare  the  expediency  of  an  alteration 
of  the  law  in  a  given  direction,  but  it  can  only  give  effect  to 
its  opinions  by  the  regular  method  of  parliamentary  procedure 
— that  is  to  say,  by  the  introduction  and  passing  of  a  bill,  which 
is  assented  to  by  the  other  branches  of  the  legislature.  No 
^      ^  ,.         mere  resolution  of  either  House,  or  joint  resolution 

Cannot  dis-  '        •'  r  ^• 

pense  with  an  oi  the  two  Houses,  can  ovcmdc  an  act  of  parlia- 
existmgiaw.  mcnt,^  or  dispense  with  its  requirements,  even 
although  it  may  relate  to  something  which  directly  concerns 
but  one  chamber  of  the  legislature.  But  provision  is  some- 
times made  by  statute  to  declare  a  *' resolution  of  the  House  of 
Commons,"  ^  or,  a  resolution  of  "  both  Houses  of  parliament,"  ^ 
to  be  valid  and  effectual  for  confirming  or  allowing  some  act  of 
government,  which  would  not  otherwise  be  legal. 

In  the  ordinary  course  of  y^rocedure,  resolutions  of  either 
Abstract  Housc  of  parliament  should  be  the  embodiment 

resolutions  of  wcll-ascertaincd  opinions,  or  facts,  as  a  basis  or 
o  jec  lona  e.  pj-gii^inary  step  towards  some  proximate  parlia- 
mentary action.  Mere  abstract  resolutions  upon  any  question, 
while  they  are  too  commonly  regarded  as  allowable  weapons 
in  the  exigencies  of  party  warfare,  are  open  to  grave  objection. 
They  are  generally  made  use  of  to  assert  a  principle,  perhaps 
undeniable  in  itself,  but  which  it  would  be  impossible  or  in- 
expedient to  carry  out  at  the  time.  They  have,  accordingly, 
a  tendency  to  fetter  the  present  action  of  government,  to  pre- 
cipitate the  solution  of  great  public  questions^  before  they  are 
ripe  for  settlement,  and  to  impede  the  current  of  useful  legis- 
lation. Upon  these  grounds  the  most  eminent  statesmen  have 
concurred  in  condemning  them.* 

'  Hans.  D.  v.  203,  p.  11 15;  and  see  debates  upon  a  proposed  new 
standing  order,  whicli  was  erroneously  assumed  to  be  in  contravention  of 
the  provisions  of  an  Act  of  Parliament,  lb.  v.  233,  itji.  693,  1527  ;  and  see 
objection  taken  to  a  proposed  resolution  of  the  House  of  Lords,  in  a  Scotch 
peerage  case,  that  it  was  an  infringement  of  the  provisions  of  an  act  of 
liarliament,  Hans.  D.  v.  235,  p.  957.  And  so  the  Board  of  Trade  will 
not  sanction  a  provisional  order  in  which  it  is  proposed  to  repeal  any  part 
of  a  general  statute  (see  Com,  Pap.  1877,  v.  16,  p.  605). 

'  As  by  Act  2$  &  26  Vict.  c.  78,  sec.  regarding  contracts. 

^  As  by  Act  21  &  22  Vict.  c.  106,  sec.  55,  concerning  the  employment 
of  Indian  troops  out  of  India. 

♦  Ld.  Althorp  and  Ld.  Stanley  (Earl  of  Derby),  Mir.  of  Pari.  1835, 
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2.  Parliamentary  Proceedings  between  the  Two  Houses. 

For  nearly  seventy  years,  it  has  been  a  frequent  and  in- 
creasing cause  of  complaint  that,  owing  to  the  late 
period  of  the  session  at  which  it  is  usual  for  bills  measured* 
to  be  sent  up  from  the  Commons  to  the  Lords  for  between  both 
their  concurrence,  sufficient  time  is  not  afforded 
to  that  House  for  the  adequate  consideration  of  legislative 
measures.^  In  1848,  Lord  Stanley  (afterwards  Lord  Derby) 
submitted  to  the  House  of  Lords  a  bill  enabling  the  Lords, 
when  they  saw  fit,  upon  the  receipt  of  a  bill  passed  by  the 
other  House  of  parliament,  to  adjourn  the  consideration 
thereof  from  the  period  of  the  session  at  which  they  could  not 
deliberately  enter  upon  its  consideration  to  an  early  day  to  be 
named  at  the  commencement  of  the  next  session,  to  be  then 
l^roceeded  upon  at  the  stage  at  which  it  had  been  postponed. ^ 
The  bill,  which  passed  the  Lords,  was  referred  in  the  Commons 
to  the  select  committee  on  public  business.^  It  was  carefully 
considered  by  this  committee,  but  they  simply  reported  that 
they  did  not  think  it  advisable  to  recommend  it  for  adoption 
by  the  House ;  ^  a  conclusion  which  is  said  to  have  been 
arrived  at  *'  in  order  to  avoid  any  points  of  controversy  between 
the  two  Houses."  ^ 

In  1852,  a  Parliamentary  Proceedings  Facilitation  Bill, 
similar  to  that  brought  in  by  Lord  Derby  in  1848,  was  laid 
upon  the  table  of  the  House  of  Lords,  by  Lord  Lyndhurst. 
It  was  read  a  first  time,  but  was  afterwards  dropped.^ 

In  1854,  the  project  was  revived  by  another  committee  of 
tlie  House  of  Commons  on  the  business  of  the  House.  In  a 
draft  report,  which  appears  upon  their  minutes,  the  committee 
state  that  "  they  have  considered  a  resolution  in  favour  of  a 

J).  682;  Sir  R.  Peel,  lb.  1840,  p.  3524;  Lord  Lansdowne,  Hans.  D.  v.  94, 
]).  177  ;  Mr.  Cardwell,  lb.  v.  125,  p.  615  ;  Mr.  Disraeli,  lb.  v.  151,  p.  125  ; 
//'.  V.  214,  p.  1931  ;  Mr.  Gladstone,  lb.  v.  161,  \^.  1448.  Any  attempt  to 
obtain  from  ministers  a  premature  admission  of  the  princijdes  to  Ijc  after- 
wards embodied  in  legislative  measures  is  equally  objectionable  ;  see  lb. 
V.  200,  pp.  1 1 30-1 146. 

'  lb.  V.  159,  p.  2145  ;  and  v.  194,  p.  593.  «  //;.  v.  98,  p.  329. 

'  lb.  V.  100,  pp.  131-137.  *  Covi.  Pap.  1847-8,  V.  16,  p.  146. 

*  Hans.  D.  V.  194,  p.  619.  May  {Pari.  Prac.  ed.  1883,  p.  338)  gives  a 
summary  of  the  attempts,  from  1848  to  1869,  to  pass  such  permissive  bills 
and  of  tlie  objections  thereto.  "  lb.  v.  119,  p.  317, 
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plan  brought  into  the  Upper  House  by  the  Earl  of  Derby  in 
1848,  for  facilitating  public  business  by  'enabling  either  House 
of  parliament  to  adjourn  proceedings  during  the  prorogation 
of  parliament,  upon  certain  bills  passed  by  the  other  House, 
and  to  resume  proceedings  thereupon  after  such  prorogation  ;  * 
and  they  have  considered  a  proposal  which  will  shortly  be 
submitted  to  the  House  of  Lords  to  ensure  an  earlier  termina- 
tion of  the  session  by  making  a  rule  that  no  bill  shall  be  read 
a  second  time  after  a  certain  day,  except  under  special  and 
urgent  circumstances."  "  Upon  these  suggestions,"  it  is  added, 
"your  committee  is  unprepaied  to  offer  any  decided  opinion.'' 
But  this  paragraph  was  omitted  in  the  report  which  was  finally 
adopted  by  the  committee.^ 

The  other  proposal  referred  to  in  the  draft  report  above 
cited,  was  designed  to  apply  to  public  bills  a  restrictive  prin- 
ciple of  a  similar  nature  to  that  already  enforced,  with  the  best 
etlect,  in  reference  to  private  business.  In  1854,  the  House 
of  Lords,  upon  the  motion  of  Lord  Redesdale,  agreed  to  a 
sessional  order,  declaring  "  that  this  House  will  not  read  any 
bill  a  second  time  after  July  25,  except  bills  of  aid  or  supply, 
or  any  bill  in  relation  to  which  the  House  shall  have  resolved, 
before  the  second  reading  is  moved,  that  the  circumstances 
which  render  legislation  on  the  subject-matter  of  the  same 
expedient  are  either  of  such  recent  occurrence  or  urgency  as 
to  render  the  immediate  consideration  of  the  said  bill  neces- 
sary.'"^ But  in  the  same  session,  after  a  long  debate,  the  Lords 
resolved  to  allow  a  bill  concerning  bribery  to  proceed  notwith- 
standing this  order,  upon  the  ground  of  urgency.^  In  the 
session  of  1855,  the  order  was  renewed,  with  the  consent  of 
the  ministry.*  Certain  bills  were  nevertheless  allowed  to 
proceed,  on  the  ground  of  urgency.^  The  order  was  again 
renewed  in  1856,®  in  1857,'  in  1858,'^  and  for  the  last  time  in 
1860.^  During  this  session  the  rule  was  pronounced — by  Mr. 
E.  P.  Bouverie,  who  had  filled  the  office  of  chairman  of  com- 

»  Com.  Pap.  1854,  V.  7,  pp.  31-32. 

*  Hans.  D.  v.  132,  p.  1188.   See  observations  in  the  House  of  Commons 
Concerning  this  order,  //;.  v.  135,  p.  417. 

»  Jb.  V.  135,  pp.  943,  1 182.  «  lb.  V.  138,  p.  94. 

*  //'.  V.  139,  pp.  1850,  1895,  1923,  2023. 

*  lb,  V.  142,  p.  245  ;  V.  143,  p.  1 180. 

'  lb.  V.  147,  pp.  419,  557,  714,  717-      "  ib^  V.  149,  p.  1353. 
"  lb.  V.  159,  p.  550. 
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mittees  in  the  House  of  Commons — to  be  **  a  great  infringe- 
ment of  the  privileges  of  the  Commons  ;  "  but  it  was  vindicated 
by  Mr.  Disraeli,  who  considered  that  "  the  effect  of  the  rule, 
has,  on  the  whole,  been  salutary."  ^  Several  debates  took 
place,  in  the  Lords,  during  this  session,  upon  motions  to 
exempt  particular  bills  from  the  operation  of  the  rule.'^ 

On  August  13,  i860,  the  resolution  of  urgency  was  pro- 
posed on  behalf  of  the  Savings  Bank,  etc..  Investments  Bill, 
a  government  measure  affecting  the  financial  arrangements  of 
the  country,  though  not  strictly  a  bill  of  supply,  but  on  division, 
the  numbers  being  equal,  the  motion  was  negatived.'  On 
account  of  the  importance  of  the  bill,  and  an  apprehension 
that  its  being  laid  aside  would  occasion  a  misunderstanding 
between  the  two  Houses,  ministers  resolved  upon  again  taking 
the  sense  of  the  House  upon  this  motion.  Admitting  the 
advantages  which  had  resulted  from  the  use  of  this  order, 
Lord  Granville  (the  president  of  the  council)  declared  that  he 
had  often  thought  "  that  strictly  and  in  principle  that  resolu- 
tion could  not  be  defended,  and  that,  if  it  were  thoroughly 
examined,  it  would  be  found  not  to  be  in  accordance  with  our 
relations  either  with  the  other  House  or  with  the  crown."* 
Accordingly,  on  August  20,  the  resolution  of  urgency  was 
again  proposed  on  behalf  of  this  Bill  and  agreed  to.^ 

In  1 86 1  Lord  Redesdale  defended  the  principle  of  his 
annual  resolution,  but  declared  that  he  should  refrain  from 
moving  it  while  the  matter  was  under  consideration  by  com- 
mittees of  both  Houses,  now  sitting  on  public  business.*  Sub- 
sequently (in  1869)  Lord  Redesdale  stated  that,  "in  deference 
to  a  feeling  of  jealousy  on  the  part  of  the  Commons,  he  gave 
up  pressing  for  a  renewal  of  the  order ;  but  he  did  so  on  the 
understanding  that  the  principle  of  it  would  be  adhered  to  by 
the  governments  of  the  day.' 

The  select  committees,  appointed  by  both  Houses  in  1861 
to  consider  alterations  for  the  promotion  of  the  despatch  of 
public  business,  having  been  empowered  to  communicate  with 

'  //ans.  D.  V.  159  ,pp.  1958,  1961. 

•  lb.  V.  160,  pp.  346,  417,  627,  1 03 1. 

•  lb.  V.  160,  p.  1 1 80. 
»  lb.  V.  160,  pp.  1551-1554. 

•  lb.  V.  162,  p.  414  ;  but  see  lb.  v.  164,  p.  1358  ;  v.  199,  p.  424  ;  Smilli, 
Pari.  Kememb.  1861,  p.  9. 

^  Hans.  D,  v.  198,  p.  1474. 
VOL.  IL  % 


*  lb.  pp.  1347,  1445,  2145- 
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each  other,  certain  conclusions  arrived  at  therein  were  trans- 
mitted by  letter  from  the  chairman  of  one  committee  to  the 
chairman  of  the  other.  The  initiative  was  taken  by  Sir  James 
Graham,  the  chairman  of  the  Commons  committee,  who  wrote 
to  Lord  Eversley,  the  chairman  of  the  Lords  committee,  to  the 
effect  that  the  Commons  committee  were  **  disposed  to  adhere 
to  the  report  of  the  committee  in  1848,"  which  declared 
"  that,  having  considered  the  provisions  of  the  Parliamentary 
Proceedings  Adjournment  Bill,  they  do  not  think  it  advisable 
to  recommend  it  for  adoption  by  the  House." 

Whereupon,  the  Lords  committee,  on  the  motion  of  Lord 
Grey,  agreed  to  the  three  following  resolutions,  to  be  adop^^ed 
by  both  Houses  of  parliament : — 

ist.  That  it  is  expedient,  in  certain  cases,  to  adopt  an 
abridged  form  of  proceeding  with  reference  to  bills  which  shall 
be  again  brought  before  this  House  after  having  been  passed 
by  it  in  the  immediately  preceding  session  of  the  same  par- 
liament. 

2nd.  That  the  bills  in  respect  to  whi(^h  such  abridged  form 
of  proceeding  may  be  adopted  shall  be,  mutatis  mutandis^  the 
same  bills  which  tiie  House  may  have  passed  and  sent  to  the 
other  House,  and  as  to  which  that  House  may  have  resolved 
that  there  did  not  remain  time  for  their  due  consideration  in 
the  session  in  which  they  were  received. 

3rd.  That  on  a  resolution  being  moved,  that  it  is  expedient 
again  to  pass,  and  to  send  to  the  other  Hous'  for  its  con- 
currence, any  such  bill,  the  question  shall  be  put  whether  the 
House  will  agree  to  the  same ;  and,  on  such  resolution  being 
agreed  to,  the  bill  to  which  it  relates  shall  be  forthwith  sent  to 
the  other  House  for  its  concurrence,  without  any  further  ques- 
tion being  put,  or  any  debate  allowed. 

The  foregoing  resolutions  were  transmitted  to  the  Commons 
committee,  with  an  intimation  that,  if  they  met  with  the  con- 
currence of  that  committee,  the  Lords  committee  were  pre- 
pared to  agree  to  them  ;  and  to  give  due  consideration  to  any 
amendment  that  might  be  suggested  therein.  It  was  n-^ded, 
that  the  resolutions  "  would  not,  in  any  degree,  fetter  the  dis- 
cretion of  the  House,  or  interfere  with  the  passing  of  a  bill  in 
the  ordinary  manner,  nor  would  they  api)ly  to  any  case  where 
it  was  introduced  in  an  amended  form."  In  reply,  the  Lords 
committee  were  informed  that  the  Commons  committee  would 
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not  agree  to  the  proposed  resolutions,  being  of  opinion  that 
instead  of  furthering  the  prompt  transactions  of  public  busi- 
ness, they  would  have  an  opposite  tendency;  "and  that,  if 
common  to  both  Houses,  they  would  afford  new  facilities  for 
retarding  and  postponing  legislation." 

The  Lords  committee,  on  May  7,  reported  these  proceedings 
to  their  own  House.  They  referred  to  the  regret,  which  had 
been  so  frequently  expressed,  "  that  bills  have  been  sent  up  by 
the  other  House  of  parliament,  at  so  late  a  period  of  the 
session  as  to  render  it  impossible  to  give  them  that  full  con- 
sideration which  the  public  interests  require  ;"  a  complaint  of 
long  standing,  as  is  "  proved  by  the  standing  order  of  May  5, 
1668,  and  the  subsequent  proceedings  of  this  House."  But  as 
the  Commons  committee  had  declmed  to  agree  to  the  plan 
devised  by  their  lordships'  committee,  "  for  the  reasons  set 
forth  in  their  report,"  the  committee  deemed  it  useless  to 
prolong  its  sittings/ 

Meanwhile,  the  Commons  committee  made  their  report. 
After  recapitulating  various  improvements  in  the  method  of 
transacting  public  business,  which  they  recommended  for 
adoption  by  the  House,  they  referred  to  the  three  resolutions 
above  mentioned,  which  had  been  communicated  to  tliem  by 
the  Lordb  committee,  and  explained  the  reasons  for  which 
they  had  been  unable  to  agree  to  them.  They  also  noticed 
the  "  proposal  made  in  the  other  House  that  a  power  should 
be  given  by  statute  to  either  House  of  parliament  of  suspend- 
ing (at  any  stage  of  proceeding)  bills  which  shall  have  been 
passed  by  the  other  House,  and  of  resuming  such  bills  in  the 
succeeding  session  at  the  precise  stage  where  they  had  been 
dropped."  They  observed  that  "  the  objections  to  this  pro- 
posal are  grave  and  numerous  ; "  for  that  by  it  efficient  legisla- 
tion would  be  retarded,  and  **  the  opportunities  for  re-consider- 
ing, improving,  and  amply  discussing,  important  measures 
would  be  inconveniently  abridged." 

"  Moreover,  this  suspending  power  in  either  House  of 
parhament,  if  exercised  at  its  own  discretion,  would  be  at 
variance  with  the  prerogative  of  the  crown."  ■^  In  the  bill 
introduced  in  the  House  of  Lords  in  184S,  there  was  a  pro- 
vision that  the  consent  of  the   crown   should  be   first   duly 

'  Com.  Pap.  1861,".  II,  pp.  422-429. 
'  Ld.  Colchester's  Diary,  v.  I,  p.  432. 


iiii 

if 


148 


PARLIAMENTARY  GOVERNMENT. 


signified  to  such  suspension.  This  consent  of  the  crown  to 
the  mode  of  deaHng  with  the  bills  not  perfected  by  the  con- 
currence of  the  "  other  branches  of  the  legislature,  would  be  a 
novelty  at  variance  with  constitutional  practice,  not  to  be 
defended  by  any  necessity.  The  prerogative  of  the  crown, 
in  all  cases  where  the  rights,  interests,  and  property  of  the 
crown  are  not  specially  affected,  is  limited  to  assenting  to  or 
rejecting  bills  which  have  passed  both  Houses.  It  is  barred 
from  all  interference  during  the  discussion  of  them  in  either 
House  of  parliament."  For  these  reasons,  the  committee 
agreed  with  the  committee  of  1848,  in  thinking  it  unadvisable 
to  sanction  any  such  enactment.^ 

In  1869,  Lord  Salisbury  revived  the  consideration  of  this 
question  in  the  House  of  Lords,  by  the  introduction  of  a  Bill 
to  enable  either  House  of  parliament  to  suspend  proceedings 
on  a  Bill  in  one  session  and  to  resume  the  same  in  the  next. 
The  Bill  was  read  a  second  time ;  ^  but,  a  few  days  afterwards, 
a  joint  committee  of  both  Houses  was  appointed  "  to  consider 
whether  any  facilities  can  be  given  for  the  despatch  of  business 
in  parliament,  especially  in  regard  to  the  relations  of  the  two 
Houses."  ^ 

This  committee  considered  "that  considerable  expedition 
might  be  made  in  the  progress  of  legislation,  if  more  bills, 
especially  ti;ose  of  a  legal  or  ecclesiastical  character,  were  to 
originate  in  the  House  of  Lords : "  but  that  "  the  arrange- 
ment of  public  business  between  the  two  Houses  can  only 
be  left  to  the  discretion  of  her  Majesty's  ministers."  The 
committee,  however,  submitted  copies  of  new  standing  orders, 
framed  by  Lords  Eversley  and  Redesdale,  and  substantially 
approved  by  Sir  E.  May,  to  provide  for  the  postponement  of  bills 
— sent  up  to  the  Lords  too  late  for  their  due  consideration — 
until  the  next  session  ;  and  for  the  re-introduction  ana  summary 
passing  of  bills  which  had  passed  one  House  in  the  preceding 
session  and  had  been  dropped  in  the  other  (without  having 
been  actually  rejected).* 

In   187 1,  in  view  of  the  continued  delays  in  sending  up 

*  Ld.  Colchester's  Diary,  v.  i,  pp.  439,  440. 
'  Hans.  D.  v.  194,  pp.  588-620. 
»  lb.  pp.  1309,1560. 
Com.  Pap.  1868-9,  V.  7,  p.  173  ;  Rep.  Com",  on  Despatch  of  business, 
pp.  iii.  iv.  21,  23. 
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important  bills  for  the  consideration  of  the  Lords,  Lord  Grey 
again  urged  the  adoption  of  some  plan  of  the  sort,^  and  in 
1875  a  Commons  committee  on  acts  of  parlia-  Acts  of 
ment  recommended  that,  where  all  the  clauses  of  parliament. 
a  consolidation  bill  cannot  be  got  through  before  the  proroga- 
tion, the  bill  should  be  suspended  till  the  ensuing  session, 
and  resumed  where  it  had  been  left  off.  But,  beyond  the  case 
of  such  bills,  parliament  still  regards  this  project  unfavourably, 
so  far  as  public  bills  are  concerned.'^ 

The  same  committee  recommended  the  adoption  of  a  series 
of  resolutions  reported  by  them,  for  referring  opposed 
opposed  private  bills  to  a  joint  committee  of  both  private  bills. 
Houses,  a  method  which  they  considered  would  introduce 
greater  simplicity,  and  rapidity  of  proceeding,  and  a  corre- 
sponding economy.  This  plan  was  considered  in  1854,  but 
was  then  deemed  to  be  impracticable,  because  "  it  was  sup- 
posed to  be  one  of  the  privileges  of  the  House  of  Commons 
that  on  joint  committees  the  members  of  that  House  must 
be  double  the  number  of  the  Lords."  "  It  is  now  well  under- 
stood that  the  numbers  from  each  House  serving  on  joint 
committees  should  be  equal."  ^ 

Sir  Erskine  May,  in  his  evidence  before  this  committee, 
warmly  advocated  this  novel  procedure  of  a  joint  committee 
on  opposed  private  bills.  He  said  it  was  considered  by  a 
committee  of  the  Commons  in  1854,  and  had  it  been  then 
introduced,  "  would  have  saved  the  promoters  and  opponents 
of  private  bills  many  millions  in  costs."  If  this  plan  should 
be  approved,  it  would  be  necessary,  at  the  outset,  to  relax 
the  privileges  of  the  Commons,  "  so  that  all  private  bills  could 
be  introduced  indifferently  into  either  House,  according  to  the 
desire  of  the  parties  who  petition."  He  then  proceeded  to 
show,  with  great  minuteness  of  detail,  the  probable  advantages 
of  this  new  machinery,  and  the  mode  of  giving  effect  thereto, 
in  both  Houses.* 

In  1872,  Mr.  Gladstone  expressed  a  strong  opinion  in  favour 

*  Hans.  D.  v.  207,  p.  1079. 

2  Rep.  Com.  on  Acts  of  Pari,   1875,  v.  8,  p.  213  ;  Evid.  pp.  II,  IT2, 
114.    For  papers  and  a  discussion  on  this  subject  see  Social  Science .  Trans. 

1875,  p.  185. 
»   Com.  Pap.  1868-9,  V.  7,  p.  174. 

♦  lb.  pp.  189,  199. 
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of  joint  committees  of  both  Houses  on  private  bills,*  and  in 
1873,  when  bills  for  railway  amalgamations  of  great  magnitude 
were  to  come  before  parliament,  it  was  agreed,  between  both 
Houses,  that  such  bills  should  be  referred  to  a  joint  committee. 
In  1876  a  joint  committee  of  both  Houses  was  appointed  to 
report  on  the  expediency  of  making  further  regulations  con- 
cerning the  admission  and  practice  of  parliamentary  agents.'^ 


3.   The  Relations  between  Crown  and  Parliament  in 
Matters  of  Administration, 

Freedom  of  speech  in  parliament  is  an  essential  part  of 
the  liberties  of  Englishmen.  This  privilege  was 
ma'y'adWse  guaranteed  by  the  Bill  of  Rights,  and  it  includes 
the  crown  in  a  liccncc  to  discuss  all  matters  affecting  the  public 
any  ma  ei.  .welfare,  whether  the  same  have  been  formally  com- 
mended by  the  crown  to  the  consideration  of  parliament  or  not. 
From  the  time  of  Edward  HI.  to  our  own  day,  parliament  has 
freely  exercised  the  right  of  tendering  advice  to  the  sovereign, 
unasked,  upon  matters  the  final  determination  of  which  apper- 
tained to  the  sovereign  alone.  The  House  of  Lords,  as  repre- 
senting the  ancient  Great  Council  of  the  realm,  always  possessed 
this  riglit ;  and,  after  the  House  of  Commons  arose,  its  position, 
as  the  Grand  Inquest  of  the  kingdom,  justified  it  in  claiming 
similar  privileges.  The  two  Houses  of  parliament  collectively 
represent  the  whole  community,  and  are  the  Great  Council  of 
the  nation,  while  "  ministers  are  merely  the  council  of  the 
prince."^  They  are,  therefore,  entitled  to  approach  the 
sovereign  with  advice  or  remonstrance  upon  all  affairs  of  state, 
and  in  regard  to  every  grievance  under  which  any  subjects  of 
the  realm  may  be  suffering.  But  it  is  equally  necessary  to 
remember  that  parliament  is  designed  for  counsel  and  not 
for  rule — for  advice,  and  not  for  administration.  There  are 
some  prerogatives  with  the  exercise  of  which  the  Houses  of 
parliament   must   ordinarily  refrain   from   intermeddling,  lest 

*  Nans.  D.  v.  209,  pp.  155,  156. 

'  Jb.  V.  230,  pp.  316,  1767.  Certain  rules,  the  most  recent  of  which 
were  sanctioned  by  the  speaker  in  March,  1873,  were  in  force  in  the  House 
of  Commons,  though  the  House  of  Lords  had  no  such  rules  {^Com.  Fap. 
1876,  V.  12,  p.  541)  until  1876  ^Hans.  D.  v.  231,  pp.  3,  319,  1061).  For 
an  able  criticism  of  these  rules,  see  L.  T,\.  62,  p.  295. 

»  Kt.  Hon.  C.  W.  Wynn,  Mir.  of  Fart,  1835,  p.  1583. 
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their  intrusion  should  be  equivalent  to  an  unwarrantable  inter- 
ference with  executive  functions. 

The   true  responsibility  of  ministers   depends  upon   their 
freedom  in  exercising  the  lawful  authority  of  the  „ 

•  r  rcc  cxcrci.sc 

crown.  Without  freedom  of  action  there  can  be  of  executive 
no  genuine  responsibility.  It  is  this  which  renders  '^""^"°"'*- 
it  so  essential  to  the  successful  working  of  parliamentary 
government  that  ministers  should  be  sustained  by  a  pre- 
dominant party  in  the  legislature,  who  are  prepared,  on  general 
grounds  of  public  policy,  to  approve  their  acts,  and  to  assume 
a  measure  of  responsibility  for  their  conduct  in  office.^  De 
Lolme,  in  anticipating  the  events  that  would  be  likely  to 
destroy  the  fair  fabric  of  the  English  constitution,  strikingly 
remarks  that,  "  when  the  representatives  of  the  people  shall 
begin  to  share  in  the  executive  authority,"  the  government  will 
be  overthrown.'' 

Great  weight  must  necessarily  be  attributed  to  the  opinions 
of  either  House  of  parliament  on  public  affairs  ;  „ 

,,.  J.  .      ^       .  ^\.  •    •  "ow  con- 

but,  in  ordinary  circumstances,  these  opinions  are  tmiied  by 

constitutionally  expressed  by  the  degree  of  support  parliament. 

they  consent  to  afford  to  the  ministers  of  the  crown  in  the 

conduct  of  the  government.     If  the  queen's  ministers  possess 

the  confidence  of  parliament,  it  is  inexpedient  and  unwise,  as 

a  general  rule,  to  interfere  with  their  decisions  in  regard  to 

the  details  of  administration,  except  in  cases  wherein  it  may 

appear  that  the  public  interests  have  been  injuriously  affected 

by  the  action  of  ministers. 

The  abstract  right  of  parliament,  in  this  matter,  has  been 

asserted  by  the  best  constitutional    authorities.     Thus   Lord 

Russell  says  :  "  The  two  Houses  of  parliament  constitute  the 

Great  Council  of  the  king,  and  upon  whatever  subject  it  is  his 

prerogative  to  act  it  is  their  privilege  and  even  their  duty  to 

advise.     Acts  of  executive  government,  however,  belong  to 

the  king."  ^    And  of  the  House  of  Commons  Burke  says  :  "  It 

is  their  privilege   to   interfere,  by  authoritative   advice    and 

admonition,  upon  every  act  of  executive  government,  without 

exception."*    In  1784  the  House  of  Commons  resolved — in 

>  Ed.  Rev.  V.  108,  p.  285. 

'  De  Lolme,  Const,  pp.  439-450 ;  and  see  Cox,  Inst.  p.  3. 

•  Russell,  Eng.  Const,  p.  151. 

♦  Rowlands,  Eng.  Const,  p.  498;  see  also  Wynn,  in  Pari.  Deb.  N.S., 
V.  2,  p.  369. 
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conformity  with  the  report  of  a  select  committee  to  search  for 
precedents  on  the  subject : — "  That  it  is  constitutional  and 
agreeable  to  usage  for  the  House  of  Commons  to  declare  their 
sense  and  opinions  respecting  the  exercise  of  every  dis- 
cretionary power  which,  whether  by  act  of  parliament  or 
otherwise,  is  vested  in  any  body  of  men  whatsoever  for  the 
public  service."  ^ 

In  1788,  on  a  motion  for  inquiring  into  the  conduct  of  the 
Right  of  admiralty  in  a  certain  matter,  Mr.  Pitt  (the  prime 

inquiry.  minister),  said  :  *'  That  the  House  had  a  constitu- 

tional power  of  inquiring  into  the  conduct  of  any  department 
of  the  government,  with  a  view  either  to  censure  or  punish- 
ment, was  unquestionable  ;  and,  whenever  a  case  was  made  out 
strong  enough  to  warrant  a  suspicion  of  abuse  that  deserved 
either  censure  or  punishment,  he  should  ever  hold  it  to  be 
the  indispensable  duty  of  the  House  to  proceed  to  inquire." 
Mr.  Fox,  on  the  same  occasion,  remarked,  that  "  it  was  the 
constitutional  province  and  the  undoubted  duty  of  the  House 
to  watch  over  the  executive  departments,  and  where  they  had 
cause  to  suspect  abuse,  to  institute  an  inquiry,  with  a  view 
either  to  censure  or  punishment."^  In  1809,  the  irregular 
promotion  of  Lord  Burghersh  to  higher  military  rank,  contrary 
to  the  prescribed  regulations,  was  complained  of  in  the  House 
of  Commons,  and  notwithstanding  the  claim  of  the  secretary 
for  war  (Lord  Castlereagh)  that  "it  was  part  of  her  Majesty's 
prerogative,  as  the  undoubted  head  of  the  army,  to  dispense 
with  his  own  regulations  when  he  thought  proper;"  it  was 
insisted,  on  the  part  of  Lord  Temple,  that  "  the  House  of 
Commons  had  over  that,  as  well  as  over  every  other  branch 
of  the  royal  power,  a  privilege  to  inquire  and  control" 
Whereupon,  on  a  division,  ministers  were  defeated,  and  com- 
pelled to  cancel  the  objectionable  promotion.^ 

It  is  now  an  acknowledged  principle  that  "  every  act  done 
by  the  responsible  ministers  of  the  crown  having  any  political 
significance  is  a  fit  subject  for  comment  and,  if  necessary,  for 
censure  in  either  House  of  parliament"*  The 
House  of  Commons,  says  May,  "has  a  right  to 
advise  the  crown  even  as  to  the  exercise  of  the 
prerogative  itself;  and  should  its  advice   be  dis- 

*  Pari.  Hist.  v.  24,  pp.  534-571.  '  lb.  v.  27,  pp.  277,  281. 

*  Fonblanque,  Life  oj  Gen.  Burgoytte,  p.  458  n. 

*  Lords  Derby  and  Russell,  Uans.  D.  v.  171,  pp.  1720,  1728. 
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regarded  it  wields  the  power  of  impeachment,  and  holds  the 
pursestrings  of  the  state."  ^ 

But  it  is  evident  that  these  extraordinary  powers  of  inter- 
ference ought  not  to  be  evoked  except  upon  special  whennercs- 
necessity ;  as  a  general  principle,  parliament  should  sity  requires. 
confide  in  the  discretion  of  the  responsible  advisers  of  the 
crown,  who  are  the  trustees  of  the  royal  prerogative,  for  the 
rightful  administration  of  the  same.  So  long  as  parliament 
continues  its  confidence  in  ministers,  it  ought  to  be  willing  to 
leave  the  exercise  of  the  prerogative  in  their  hands,  unfettered 
by  restrictions  in  regard  to  its  exercise,  and  should  ordinarily 
refrain  from  interference  therewith.  The  general  responsibility 
of  ministers  for  the  wisdom,  policy,  and  legality  of  the  measures 
of  government  should  be  sufticent  guarantee,  in  all  ordinary 
cases,  for  the  faithful  discharge  of  the  high  functions  entrusted 
to  them.  In  fact,  "  the  ministry  of  the  day  are  responsible 
for  everything  that  is  done  in  any  department  of  the  state  ; " 
and,  while  "it  is  true  that  the  House  of  Commons  ought  to 
have  a  control  and  supervision  over  every  such  department, 
its  functions  are  those  of  control,  not  of  administration."  '^ 
"  The  House  can  interfere  with  great  advantage  in  prescribing 
the  principles  on  which  the  executive  government  shall  be 
carried  on ;  but  beyond  that  it  is  impossible  for  the  legislature 
to  interfere  with  advantage  in  the  details  of  the  administration 
of  the  country."  ^ 

Any  direct  interference,  by  resolution  of  parliament,  in  the 
details  of  government  is  inconsistent  with  and  subversive  of 
the  kingly  authority,  and  is  a  departure  from  the  ,      ,        , 

-        ,  ,  .      <    ,  /.       >  T^    •   •    ,  •  Interference  by 

fundamental    prmciple    of   the    Bruish    constitu-  parliament  in 
tion,  which   vests  all  executive   authority  in   the  government. 
sovereign,  while  it  ensures  complete  responsibility 
for  the   exercise   of  every   act   of  sovereignty.      Experience 
has  uniformly  demonstrated  the  unfitness  of  large  deliberative 
assemblies  for  the  functions  of  government.     The  intrusion 

*  May,  Coftst.  Hist.  v.  i,  p.  458. 

*  Falmerston,  Hans.  D.  v.  150,  p.  1357  ;  and  lb.  v.  164,  p.  999;  and 
see  Prof.  Austin's  observations  on  this  point,  Plea  for  the  Constitution^ 
p.  24. 

'  Cobden,  Hans.  D.  v.  176,  p.  1909.  See  also  Lord  Russell's  observa- 
tions in  his  Life  of  Fox,  v.  3,  p.  311  ;  Rep.  Com".  Board  of  Admiralty,  Com. 
Pap.  1861,  V.  5,  pp.  335,  363  ;  Evid.  2612,  2905  ;  Fitz-James  Stephen  on 
Pari.  Govt,  in  Con.  Kev.  v.  23. 
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of  parliamentary  committees  into  matters  which  appertain  to 
the  jurisdiction  of  the  executive  government  is  equally  to  be 
deprecated,  as  it  tends  inevitably  to  the  overthrow  of  all 
genuine  responsibility,  and  the  substitution  instead  of  an 
arbitrary  tyrannical  power. ^  During  the  reign  of  Charles  I. 
the  Long  Parliament  assumed,  on  the  part  of  its  committees, 
various  executive  functions ;  but  this  is  admitted  to  have  been 
a  usurpation,  and  it  is  now  acknowledged  without  dispute  that 
all  acts  of  administration  belong  exclusively  to  the  crown. 

Accordingly,  no  resolution  of  either  House  of  Parliament 
Interference  of  which  attempts  to  adjudicatc  in  any  case  that  is 
parliament.  within  the  provincc  of  the  government  to  determine 
— or  to  define  the  mode  in  which  any  prerogative  of  the 
crown  should  be  exercised — has  of  itself  any  force  or  effect. 
If  it  be  intended  merely  to  express  the  sense  of  the  House 
upon  some  objectionable  system,  practice,  or  act  of  adminis- 
tration, or  to  complain  of  an  existing  grievance  and  suggest 
a  remedy,  parliament  is  perfectly  competent  to  entertain  and 
pass  a  resolution  on  the  subject,  or  to  approach  the  crown,  by 
address,  with  advice  upon  the  same.  It  then  becomes  the 
duty  of  the  government  to  give  respectful  consideration  to  the 
matter,  but  nevertheless  to  decide  upon  the  course  to  be 
followed  on  their  own  responsibility.  Sometimes,  indeed,  the 
government  themselves  invite  the  assistance  of  parliament  to 
institute,  by  means  of  select  committees,  inquiries  into  questions 
of  administration,  for  the  purpose  of  obtaining  the  fullest 
information  to  enable  them  to  accomplish  some  desirable 
reform ;  or  express  their  willingness  to  be  guided  in  a  particular 
matter  by  the  general  sense  of  parliamentary  opinion.  But 
where  the  governmen  deprecate  interference,  or  refuse  to 
concur  in  any  such  recommendation,  the  persistence  of  the 
House  therein  would  either  amount  to  an  infringement  of  the 
royal  prerogative,  or  it  would  be  tantamount  to  a  vote  of 
censure  upon  the  existing  administration.  And  it  would  be 
highly  irregular  to  confer  supervisory  or  administrative  duties 
in  matters  of  public  concern  upon  private  members  of  either 
House  of  parliament. 

"  The   limits,"   says   May,    "  within  which   parliament,    or 
either  House,  may  constitutionally  exercise  a  control  over  the 

*  See  the  injurious  operation  of  Standing  Com*,  in  the  U.S.  Congress, 
North  Am,  Rro,  v.  Ii8,  p.  12. 
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executive    government    have    been   defined    by   usage   upon 
principles   consistent  with  a  true  distribution   of  ,.  .     - 

*  '       .  ^  1      1-       •        1  1  Limits  of 

])Owers  in  a  free  state  and  limited  monarchy,  parliamentary 
Parliament  has  no  direct  control  over  any  single  *=°'"''°'* 
department  of  the  state.  It  may  order  the  production  of  papers 
for  its  information  ;  it  may  investigate  the  conduct  of  public 
officers  and  may  pronounce  its  opinion  upon  the  manner  in 
which  every  function  of  government  has  been  or  ought  to  be 
discharged;  but  it  canno*  convey  its  orders  or  directions  to  the 
meanest  executive  officer  in  relation  to  the  performance  of  his 
duty.  Its  power  over  the  executive  is  exercised  indirectly, 
but  not  the  less  effectively,  through  the  responsible  ministers 
of  the  crown.  These  ministers  regulate  the  duties  of  every 
department  of  the  state,  and  are  responsible  for  their  proper 
performance  to  parliament  as  well  as  the  crown.  If  parUament 
disapprove  of  any  act  or  policy  of  the  government,  ministers 
must  conform  to  its  opinion  or  forfeit  its  confidence.  In  this 
manner  the  House  of  Commons,  having  become  the  dominant 
power  of  the  legislature,  has  been  able  to  direct  the  conduct 
of  the  government  and  control  its  executive  administration 
of  public  affairs,  without  exceeding  its  constitutional  powers."  ^ 
*'  Every  measure  of  the  ministers  of  the  crown,"  says  Lord 
Grey,  "  is  open  to  censure  in  either  House ;  so  . 
that  when  there  is  just  or  even  plausible  ground  for  accountable  to 
objecting  to  anything  they  have  done  or  omitted  pari'^fnent. 
to  do,  they  cannot  escape  being  called  upon  to  defend  their 
conduct.  By  this  arrangement,  those  to  whom  power  is 
entrusted  are  made  to  feel  that  they  must  use  it  in  such  a 
manner  as  to  be  prepared  to  meet  the  criticisms  of  opponents 
continually  on  the  watch  for  any  errors  they  may  commit,  and 
the  whole  foreign  and  domestic  policy  of  the  nation  is  sub- 
mitted to  the  ordeal  of  free  discussion."  ^ 

4.  Practice  of  Parliament  in  the  Appointment  of  Select 

Committees, 

Of  late  years   it  has  become  a  frequent  practice  in  both 
Houses  of  parliament  to  appoint  select  committees  select  com- 
to  take  evidence  and  report  upon  important  public  "^^^^^  °" 
questions,    upon    which    precise    information    is  questions. 

*  May,  Const.  Hist.  v.  i,  p.  457.  *  Pari,  Govt,  p.  20. 
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needed,  with  a  view  to  legislation.^  It  is  also  desirable, 
and  in  accordance  with  constitutional  practice,  that  select 
committees  should  be  appointed,  from  time  to  time,  to 
examine  into  the  constitut'on  and  management  of  the  various 
departments  of  state.^  But  parliament  is  sometimes  invited  to 
institute  inquiries,  by  a  select  committee,  into  matters  which 
are  strictly  within  the  province  of  the  executive  government  to 
determine  ;  a  proceeding  which  tends  to  shift  the  labour  and 
responsibility  of  administrative  functions  more  and  more  from 
those  to  whom  it  properly  belongs ;  and  to  increase,  in  equal 
proportion,  the  power  and  influence  of  the  House  of  Commons 
in  details  of  government.^ 

When  restricted  in  their  inquiries  within  constitutional 
limits,*  select  committees  are  often  very  serviceable,  in  bring- 
ing members  to  a  common  agreement  upon  great  public  ques- 
tions upon  which  legislation,  founded  upon  an  impartial 
investigation  of  facts,  is  necessary.  Such  committees  are 
usually  appointed  either  at  the  suggestion  or  with  the  direct 
approval  of  the  governnient,  and  are  composed  of  a  fair  pro- 
portion of  leading  men  from  both  sides  of  the  House,  including 
members  of  the  existing  and  of  former  admini'itrations,  in 
order  that,  as  a  general  rule,  the  balance  of  parties  may  be 
maintained,  and  the  feeling  of  the  House  represented  thereon/ 
In  the  appointment  of  select  committees,  it  is  the  usage  that  a 
majority  of  one  should  be  given  to  thL'.t  side  which  possesses 
the  majority  in  the  House  itself.  But  it  is  not  customary 
"  that  minute  attention  should  be  paid  to  the  representation  of 
the  three  kingdoms."  ^  Men  should  be  selected  to  serve  on 
public  committees  who,  from  their  abilities,  experience,  or  the 
special  interests  they  represent,  are  peculiarly  qualified  for  such 
service.''     As  a  rule,  **  strong  partisans  on  each  side  are  know- 

'  Hans.  D.  v.  214,  p.  Iii6. 

'  Mr.  Gladstone,  lb.  v.  203,  p.  1613. 

'  See  the  objections  taken  to  the  appointment  of  a  committee  of  inquiry 
into  the  existence  and  best  means  of  suppressing  unlawful  combinations  in 
Ireland,  which  nevertlieless  was  agreed  to.  But  the  order  of  reference  was 
afterwards  discharged,  and  another  order  substituted,  more  in  accordance 
with  constitutional  piecedent  (see  Com.  Jour.  1871,  pp.  66,  li). 

*  See  Mr.  Disraeli,  on  this  point,  in  Hans.  D.  v.   161,  pp.  1S66-1868; 
Mr.  Cobden,  lb.  v.  176,  p.  1908;  Mr.  Lowe,  //'.  v.  1S2,  p.  158. 

*  lb.  V.  202,  p.  596. 

*  Mr.   Gladstone,  Ham.  D.  v.   199,  p.   795;  v.  204,  p.  11 12;   v.  206, 


p.  II17;  V.  209,  p.  1 120. 


Jb.  p.  195,  p.  124. 
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ingly  and  advisedly  chosen,  in  order  that  truth  may  be  elicited 
from  the  conflict  of  opposite  and  possibly  interested  opinions. 
If  such  committees  consisted  wholly  of  impartial  men,  their 
investigations  would  be  most  unsatisfactory."  ^ 

After  taking  evidence  from  every  available  source,  the  com- 
mittee reports  the  same  to  the  House,  generally  with  observa- 
tions embodying  practical  suggestions,  which  they  submit  for 
the  consideration  of  the  government.  It  then  becomes  the 
duty  of  the  administration  to  consider  these  propositions,  to 
subject  them  in  turn  to  careful  scrutiny,  and  to  decide,  upon 
their  own  responsibility,^  to  what  extent,  and  in  what  way,  the 
proposed  reforms  can  be  carried  out,  in  conformity  with  the 
general  principles  upon  which  the  public  service  is  conducted.^ 


5.  F.actice  in  regard  to  the  Grantin^^  or  Withholding  of 
Infer ination  by  the  Executive, 

The  rule  which  forbids   any  encroachment  by 
parliament   upon    the  executive  authority  of  the  givcn"to '°" 
crown   has   a   further  application,   to   which    our  p-iriiament,  or 

,         ,r'  '  withheld. 

attention  must  now  be  directed. 

It  is  imperative  that  parliament  shall  be  duly  informed  of 
everything  that  may  be  necessary  to  explain  the  policy  and 
proceedings  of  government  in  any  part  of  the  empire ;  and  the 
fullest  information  is  communicated  by  government  to  both 
Houses,  from  time  to  time,  upon  all  matters  of  public  con- 
cern. For  it  is  in  parliament  that  authoritative  statements  are 
made,  or  information  given,  by  ministers  upon  public  questions ; 
and  no  action  in  parliament  should  be  based  upon  declarations 
of  policy  made  elsewhere* 

Considerations  of  puL'ic  policy,  and  a  due  regard  to  the 

'  Sec''".  Sir  G.  C.  Lcwi.^,  Hans.  D.  v.  162,  p.  1012  ;  and  sec  Ih.  v.  187,  p. 
1364.  But  in  1872  it  was  considered  desirable  to  exclude  any  direct  repre- 
sentation of  railway  companies  upon  a  select  committee  which  had  to 
inquire  into  the  subject  of  the  Amalgamation  of  Railway  Companies  (//•.  v. 

209,  p.  944)-  '  I^'-  V-  235»  I'-  1478,  1725. 

'  Rep.  Com'.  Diplomatic  Service,  Com.  Pap.  1870,  v.  7,  pp.  420,  421  ; 
Evid.  1767-1770;  lb.  2nd  Rep.  1871,  v.  7,  p.  359;  Hivn;.  /).  v.  161,  pp. 
496,  817  ;  //'.  V.  168,  pp.  626-633  ;  V.  173,  p.  1230  ;  V.  235,  p.  1478.  In 
1850  the  Commons  addressed  the  crown  to  appoint  a  commission  to  follow 
up  certain  inquiries  instituted  by  a  Sel.  Com".  Com,  f.  I05,  p.  85. 

♦  Hans,  D,  v.  230,  p.  1814. 
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interests  of  the  state,  occasionally  demand,  however,  that 
Information  information  sought  for  by  members  of  the  legis- 
withheid.  lature  should  be  withheld,  at  the  discretion  and 

upon  the  general  responsibility  of  ministers.  This  principle  is 
systematically  recognized  in  all  parliamentary  transactions  : 
were  it  otherwise,  it  would  be  impossible  to  carry  on  the 
government  with  safety  and  honour.  Whenever  it  is  declared, 
by  the  responsible  servants  of  the  crown,  that  any  information 
sought  for  in  parhament  could  not  be  supplied  without  incon- 
venience to  the  public  service,  or  for  other  sufficient  reasons, 
the  House  refrains  from  insisting  upon  its  production.^  And 
,  ,  .  if  the  government  object  to  produce  any  docu- 
given  and  mcttts,  on  the  ground  that  they  are  of  a  private  and 
withheld.,  confidential  description,  it  is  not  usual  to  insist 
upon  their  being  furnished,'^  except  under  peculiar  and  impera- 
tive circumstances.^ 

In  like  manner,  if  the  government  declare  that  a  discussion 
Prejudicial!  OJ^  3,ny  particular  subject  could  not  take  place 
debate.:  without  inconvcnicnt  and  injurious  consequences 

to  the  public  service,*  or  without  eliciting  expressions  of 
opinion  from  the  ministry,  or  from  members  generally,  which 
it  would  be  premature  and  prejudicial  to  make  known,*  the 
debate  ought  not  to  proceed. 

It  would,  moreover,  be  highly  irregular  to  communicate  to 
Premature  parliament  copies  of  despatches  addressed  by  a 
comnuinication  Secretary  of  state  to  the  governor  of  any  British 
of  despatches,  dependency,  until  the  receipt  thereof  had  been 
acknowledged  by  the  person  to  whom  they  were  addressed." 
But  it  is  contrary  to  the  respect  due  to  parliament  to  commu- 
nicate, beforehand,  to  the  public,  through  the  press,  important 


'  Mir.  of  Pari.  1828,  p.   109;   1833,  p.  626;   1836,  p.  971  ;   1837-8,   p. 
658  ;  and  see  Ld.  Derby  in  Hans.  D.  v.  173,  p.  1055. 

*  Mir.  of  Pari.  1834,  p.  2774  ;  1835,  p.  1634  ;   1838,  p.  5999  ;   1840,  p. 
1 130;  IJans.  D.   V.  163,  p.  822  ;  lb.  v.  230,  p.  422. 

^  See  Ld.  Ilatherton's  Memoir  on  the  occurrences  in  1834,  pp.  93-95  ; 
Mir.  of  Pari.  1 83 1,  p.  524. 

*  Hans.  D.  V.  128,  pp.  1420-1429. 

'  Mir.  of  Pat  I.  1831,  pp.  1 109,  1184;  H:ns.  D.  v.  195,  p.  1533. 

*  Mir,  of  Pari.  1 838,  p.  5824;  1 840,  p.  1 710;  Ham.  D.  v.  208,  p. 
954  ;  but  see  lb.  v.  87,  p.  669.  In  1854  the  government  consented  to  lay 
before  parUament  copies  of  instructions  that  had  been,  *•  or  hereafter  might 
be  issued,"  to  commanders  of  the  Arctic  Searching  E.xpcdition  (//'.  v.  132, 
p.  438). 
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information  intended  for  the  use  of  parliament.^  Although  it 
is  not.  unusual  to  furnish  the  press  with  advance  co[)ie.s  of 
official  reports,  with  a  view  to  give  early  publicity  to  such 
documents.'" 

"  The  system  of  laying  upon  the  table  of  the  House  reports 
from  officers  addressed  to  particular  departments  p,      .        , 

f    .,  .  *^         .  *  ,  .         .  Departmental 

ot  tlie  executive  government  is  most  objection-  reports 
able."  3  And  the  House  ought  not  to  insist  "  upon  ^""•■"i'^"''^''- 
the  production  of  papers  and  correspondence  which  concerned 
the  preparation  and  preliminary  consideration  of  measures."  * 
If  the  Plouse  were  to  insist  upon  the  production  of  such  docu- 
ments, "  instead  of  the  government  getting,  what  we  get  now, 
confidential  reports,  containing  the  most  minute  details  of  the 
opinions  of  officers,  given  frankly  and  freely,  for  the  heads  of 
departments,  we  shall  have  a  system  of  reports  framed  for  lay- 
ing upon  the  table  of  the  House  of  Commons,  and  those  will 
be  accompanied  by  '  confidential  reports  tor  the  head  ot  the 
department  alone.' "  °  "  There  have  been  cases  in  which 
reports  of  a  confidential  character  from  officers  of  the  govern- 
ment have  been  laid  upon  the  table  of  the  House,  to  prepare 
the  public  mind,  and  also  that  of  parliament,  to  consent  to 
some  large  measure,  or  perhaps  some  considerable  vote  of 
public  money ;  but,  generally,  I  think  it  is  a  course  which  the 
House  ought  not  to  sanction."  ^ 

The  administration  have  refused  to  concur  in  motions  for 
the  production  of  papers,  whether  by  order  or  upon  ^^^^^ 
an  address  to  the  crown,  on  the  ground  that  there  are  rtfnUd  by 
was  no  public  officer  whose  duty  it  was  to  furnish  '"'"'^i'^'^'*- 
the  required  information.''  In  these  circumstances,  "  it  is  par- 
tiuclarly  desirable  that  the  House  should  make  no  such  orders 
without,  at  the  same  time,  determining  by  what  means  they 
shall  be  carried  into  execution."" 

Returns  are  sometimes  refused  on  account  of  their  volumi- 
nous character,  and  the  length  of  time  it  would  take  to  prepare 

'  /Aifis.  D.  V.  131,  pp.  637,  641, 759,  875.  «  //'.  V.  231,  p.  972. 

'  Lord  C.  Paget  (Sec.  to  the  Adinir.),  Hans.  D.  v.  177,  p.  961. 

*  Mr.  Disraeli,  //'.  v.  193,  p.  1273. 

*  11'.  V.  177,  p.  1402  ;  and  see  p.  1455. 
"  Mr.  Disraeli,  Jb.  v.   178,  p.  154. 

'  Mir.  of  Pari.  1830,  p.  24;   1S30-31,  p.  50;   1S31-32,  p.  3254. 
'  The  Speaker,  lb.  1836,  p.  887. 
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them.^  In  order  to  obviate  this  objection,  "  it  is  very  desirable 
that  members,  before  moving  for  very  voluminous  returns, 
should  communicate  with  the  department  possessing  the  infor- 
mation, when  it  might  be  supplied  in  a  much  smaller  compass." 
Sometimes  returns  which  are  not  of  sufficient  general  impor- 
tance to  be  supplied  at  the  public  expense  are  granted  when 
the  member  asking  for  the  return,  or  others  interested  therein, 
undertakes  to  defray  the  cost  of  obtaining,  or  of  printing,  the 
same,  or  both  charges."  It  is  not  customary,  however,  to 
object  to  motions  for  returns  merely  on  account  of 
the  trouble  and  expense  to  individuals  that  would 
be  occasioned  by  their  production,  notwithstanding 
that  there  may  be  no  funds  available  for  the  re- 
muneration of  the  persons  employed  in  the  execution  of  the 
order.*  In  fact,  it  has  been  the  practice  of  parliament  to 
order  from  public  officers,  of  various  grades,  returns  which  they 
were  not  required  by  law  to  furnish,  and  for  which  no  remunera- 
tion was  provided.  "  That  might  be  considered  a  customary 
right  exercised  in  the  public  interests ; "  and  although,  upon 
rare  occasions,  some  remuneration  has  been  given  to  the 
parties  employed,  in  order  to  accelerate  their  labours,  yet  **  no 
public  officer  has  any  right  to  refuse  to  obey  an  order  of  the 
House  until  he  shall  be  paid  ;  the  question  of  remuneration 
must  not  be  raised  between  him  and  parliament."  "  Every 
public  officer  holds  his  situation  under  the  control  of  parlia- 
ment, and  he  is  bound  to  give  information."  It  is  for  the 
executive  government  afterwards  to  decide  whether  he  has 
any  claim  for  compensation  for  such  a  service." 

The  queen's  ministers  are  not  only  the  rightful  guardians  of 
T,  the  prerogatives  of  the  crown  in  parliament,  but  it 

J  npers  con-  i  o  mt  * 

cerninK  private  also  dcvolvcs  upon  them  to  protcct  the  liberty  of 
affairs.  ^^^  subjcct,  and  the  interests  of  private  individuals 

and  associations,  who  have  no  direct  representation  therein, 
from  the  assumj^tion  by  parliament  of  arbitrary  and  unjusti- 

>  A  fir.  of  Par/.  1837,  p.  601. 

'  /l>.  1829,  p.  1900. 

'  J/<ins.  Z).  V.  197,  p.  1S87. 

*  Mir.  of  Pari.  i8jo,  sess.  2,  p.  501.  To  pay  the  expense  of  preparing 
returns  to  the  secretary  of  state  or  to  parliament  out  of  county  rates  has 
been  declared  to  be  illegal  {lb.  v.  1834,  p.  3331  ;  1835,  p.  245  ;  Jb.  1841, 
p.  2014. 

*  lb.  1841,  p.  2199 ;  1835,  p.  1700;  Hans,  D.  v.  182,  pp.  1644,  1775. 
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fiable   authority.^      On   this  principle  the   government  have 
uniformly  resisted  all  attempts,  on  the  part  of  either  House,  to 
obtain,  whether  by  their  own  order  or  through  an  address  to 
the  crown,  any  documents  or  information  concerning  the  affairs 
of  private  individuals,**  or  to  sanction  the  appointment  of  com- 
mittees to  inquire  into  private  and  personal  affairs,*  unless 
presumptive  proof  of  delinquency,   calling  for  parliamentary 
investigation,  could  be  shown.*    This  rule  includes  the  case 
of  private  educational  institutions  not  being  in  the  receipt  of 
public  money."     It  has  even  been  held  to  apply  to  Private 
the  affairs  of  private  companies,  and  of  "  public  companies,  etc. 
institutions  which  are  not  in  receipt  of  assistance  from  public 
funds."  ^     But  it  was  distinctly  laid  down  by  Sir  Robert  Peel 
and  Lord  John  Russell,  in  the  case  of  the  Royal  Academy, 
that   the   inquisitorial  jurisdiction   of  parliament  p.j^,i^,„ent 
could  not  be  limited  to  such  "public  institutions"  andpriv.ate 
only  as  were  the  recipients  of  public  mor  .y ;  but  corporations. 
that  "  when  an  institution  is  established  to  assist  in  promoting 
the  cultivation  of  the  arts,  or  other  strictly  public  object,  it 
could  not  be  denied  that  the  Kouse  had  a  right  to  inquire  into 
its  affairs,  even  though  it  did  not  receive  public  aid." ''     And 
on  a  later  occasion  it  was  declared  by  Sir  Robert  Peel  that, 
"  where  parliament  has  given  peculiar  privileges  to  any  body  of 
men  [as,"  for  fixample,  banks  or  railway  companies],  it  has  a 

'  See  the  debat :  in  the  House  of  Commons  on  the  Ancient  Monuments 
Hill,  Hans.  D.  v.  218,  pp.  579-595.  For  the  constitutional  doctrine  in 
the  United  States  as  to  the  sacredness  of  private  rights,  see  Judge  Miller's 
decision,  in  i?74,  20  Wallace  Sup.  Ct.  Rep.  p.  662. 

*  Mir.  of  Pari.  1830,  p.  449;  1831,  p.  193 ;  1833,  p.  1614;  1836, 
p.  125;  Hans.  D.  v.  199,  p.  998.  Ministers  will  often  require  motions 
asking  for  informati(m  afl'ecting  a  particular  class  of  individuals  to  be  made 
numerical,  instead  of  nominal,  in  order  to  screen  private  persons  from 
unnecessary  publicity  {lb.  v.  169,  p.  1581  ;  lb.  v.  218,  p.  2025;  v.  232, 
p.  634). 

'  lb.  v.  201,  p.  71. 

*  Mir.  of  Pari.  1831-2,  p.  1237;  1840,  p.  2053. 

*  lb.  1336,  p.  873;  1840,  p.  1772. 

*  Ib^  1837-8,  p.  3672 ;  Hans.  D.  v.  73,  p.  1759.  See  debates  in 
the  House  of  Commons  on  May  23,  1876,  on  a  motion  for  -.n  address 
for  detailed  statements  of  the  property,  income,  and  expenditure  of  the 
City  of  London  Guilds  or  Companies;  and  on  April  10,  1877,  on  a  motion 
in  favour  of  the  introduction,  by  ministers,  of  some  bill  to  empower  the 
crown  to  inquire  into  the  same. 

'  Mir.  of  Pari.  1839,  pp.  4238,  4503  ;  Hans.  /).  v.  229,  p.  295. 
'  .See  the  proceedings  in  the  House  of  Lords,  in  regard  to  an  order  that 
VOL.  II.  M 


I 


l62 


PARLIAMENTARY   GOVERNMENT. 


1 


right  to  ask  that  body  for  information  upon  points  which  it 
deems  necessary  for  the  public  advantage  to  have  generally 
understood."  The  great  point  to  be  aimed  at  in  such  inquiries, 
he  considered  to  be  "  that,  while  you  extract  all  the  informa- 
tion the  public  require  to  have,  you  should,  at  th(^  same  time, 
avoid  all  vexatious  interference  in  the  details  of  the  business  of 
the  respective  undertakings."  ^ 

Again,  no  motion  for  papers  should  contain  argumentative 
matter,  or  shr  aid  assume  facts  of  which  the  House  was  not 
offi'^ially  cognizant. '^ 

It  is  '*  the  rule  of  parliament,  that  no  papers  shall  be  laid  on 
the  table  of  either  House,  unless  some  sufficient 
grounrfor'^*^   reason  has  been  stated  for  their  production."  ^     It 
ordering  [^  irrcgular  to  move  for  the  production  of  papers 

papers..  merely  to  further  the  interests  or  views  of  private 

persons,  or  except  for  the  purpose  of  founding,  or  facilitating, 
parliamentary  proceedings.*  Government  have  refused  to 
grant  jjapers,  "  unless  it  be  intended  to  found  some  proceed- 
ings upon  them."  ^ 

The  foregoing  pages,  it  is  hoped,  will  serve  to  explain  more 
„  clearly  the  constitutional  position  of  parliament  in 

Summary  in  •;  .*.,..*.  ,^-.  , 

regard  tu  this  regard  to  the  prerogative  of  admmistration.  Avith- 
prcrogative.  ^^j.  ^gnying  the  abstract  right  of  either  House  to 
address  the  crown,  or  to  institute  inquiries  by  select  com- 
mittees, upon  any  matter,  they  will  show  the  great  public  in- 

the  corporation  of  the  City  of  London  shovild  lay  before  the  House  a 
detailed  account  of  their  income  and  expenditure  between  certain  years  ; 
the  corporation  havinp;  appHed  to  parbament  for  an  act  to  enable  them 
to  increase  their  revenues,  by  imposing  a  tax  on  coals  (Jl//r,  of  Pari.  1S29, 
pp.  1805,  1834). 

*  lb.  1840,  p.  4840;  and  see  lb.  1828,  p.  825.  See  further,  in 
regard  to  the  principle  in  question,  showing  the  respect  entertained  by 
both  Houses  for  private  rights,  lb.  1837,  pp.  787,  997,  1030 ;  1838, 
p.  5400;  1839,  p.  3421  ;  Ilatis.  D.  V.  74,  p.  25  ;  v.  131,  pp.  135,  785  ; 
V.  156,  p.  1 103.  And  on  the  general  question  of  the  power  of  parliament 
to  compel  the  production  of  documents,  see  Smith's  Pari.  Remembrancer^ 
i860,  p.  29.  *  Hans.  D.  v.  218,  p.  2023. 

•  Ld.  Melbourne,  Mir.  of  Pari.  1838,  p.  5387. 

♦  Jb.  1831,  p.  2248 ;  1833,  p.  547. 

*  lb.  1839,  p.  4422.  But  see  the  following  cases,  wherein  members  of 
parliament,  being  in  possession  of  valuable  statistical  or  other  information, 
obtained  orders,  or  addresses,  for  the  production  of  the  same,  to  one  or 
other  Houses  of  parliament  \lb.   1830,  sess.  2,  p.  416;    1838,  p.  5273; 

1839,  P-  4372)- 
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convenience  attending  an  attempt  on  the  part  of  parliament  to 
interfere  with  the  ministers  of  the  crown  in  the  details  of 
government,  the  inexpediency  of  applications  for  documents 
which  the  responsible  advisers  of  the  crown  consider  it  impera- 
tive to  withhold,  and  the  unwarrantable  nature  of  any  intrusion 
by  parliament  into  the  private  affairs  either  of  individuals  or  of 
corporate  bodies,  without  just  cause.  So  long  as  any  existing 
government  retain  the  confidence  of  parliament,  it  is  unsafe 
and  unwise,  as  a  general  principle,  to  interfere  with  them  in 
matters  of  administration.  Those  who  are  directly  responsible 
for  the  conduct  of  public  affairs  are  they  who  possess  the  neces- 
sary information  for  the  proper  discharge  of  the  same.  Parlia- 
ment exercises  a  direct  control  over  the  ministers  by  whom  all 
public  affairs  are  transacted.  It  has  a  right  to  inquire  into 
every  grievance  or  abuse  of  power,  whether  on  the  part  of 
those  ministers  or  of  any  other  public  functionary.  It  may 
also  express  its  opinion  in  regard  to  any  act  of  government ; 
and  it  not  unfrequently  happens  that  the  mere  declaration  of 
opinion  in  parliament  upon  some  objectionable  departmental 
regulation,  unaccompanied  by  any  formal  motion,  sufifices  to 
induce  the  government  to  modify  their  plans,  conformably  to 
the  views  entertained  by  the  House.^  But  all  this  is  very 
different  from  an  attempt  on  the  part  of  the  legislature  to 
usurp  the  functions  of  the  executive,  i.  "  om  the  endeavour  by 
the  House  of  Commons  to  compel  the  adoption  of  their 
opinions  upon  a  question  of  administration,  irrespective  of 
those  of  the  government  or  of  the  other  chamber  ;  a  proceed- 
ing which  must  tend  to  destroy  the  harmony  which  should 
exist  between  the  different  powers  in  the  state,  and  to  transfer 
the  executive  authority  from  the  hands  of  responsible  ministers 
to  those  of  an  irresponsible  and  uncontrollable  democracy." 

'  See  the  case   of  the   treasury  warrant    respecting    unpaid    letters, 
discussed  in  the  House  of  Lords  on  February  22  and  24,  1859, 
'  See  remarks  on  this  head  in  Stockmar's  Mem.  v.  2,  pp.  449,  545. 
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CHAPTER  II. 

THE  CONTROL  OF  PARLUMENT  OVER  THE  EXECUTIVE. 

While  parliament  is  constitutionally  debarred  from  inter- 
fering, by  order  or  resolution,  with  the  ordinary 
routine  of  govf  indent;  except  for  the  purpose  of 
expressing  an  t;  or  ?s  to  the  expediency  of  any 
particular  proceeding,  or  Ul  of  p  :licy,  it  is  otherwise  if  the 
crown  itself  attempts  to  encroach  up  :<  the  functions  of  parlia- 
ment, and  endeavours  to  accomplish  by  its  own  action  that 
which  cannot  lawfully  be  effected,  except  with  the  sanction  and 
co-operation  of  parliament.  It  is  then  the  duty  of  parliament 
to  interpose,  and  to  call  to  account  the  ministers  of  the  crown 
who  are  responsible  for  the  abuse  or  excess  of  executive 
authority.  In  like  manner,  if  any  individual  minister  is  guilty, 
in  his  official  capacity,  of  any  illegal  or  oppressive  act,  it  is  the 
privilege  of  the  injured  party  to  apply  to  parliament  for  redress ; 
and  the  matter  of  complaint  being  substantiated,  parliament 
will  hold  the  offending  minister  personally  responsible  for  his 
misconduct. 

There  are  certain  forms  of  procedure,  of  ordinary  occurrence 
in  the  administration  of  public  affairs  by  the  ministers  of  the 
crown,  which  need  to  be  strictly  confined  within  constitutional 
limits,  lest  they  should  become  the  instruments  of  oppression 
or  misgovernment  These  are:  (i)  The  issue  of  orders  in 
council  and  royal  proclamations ;  (2)  the  issue  of  minutes  of 
committees  of  council,  and  other  departmental  regulations ; 
(3)  legislation  by  public  departments  ;  and  (4)  the  entering  into 
contracts  by  government  departments  lor  the  public  service. 
The  proper  limits  of  executive  authority  m  relation  to  each  of 
tliese  administrative  acts  will  be  briefly  explained.  We  shall 
tiien  proceed  to  define  the  responsibility  which  attaches  to 
individual  ministers  of  state  for  personal  acts  of  misconduct  in 
their  official  capacity. 
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1.  Authority  of  the  Crown  in  the  Issue  of  Orders  in  Council 
and  Royal  Proclamations. 

The  legislative  function  properly  belongs  to  parliament,  and 
no  single  branch  thereof  may  legislate  without  the  ^  .^.^^^ 
concurrence  of  the  other  two.     The  executive  has  Juhority  of 
a  limited  power  of  legislation  by  order  in  council  ^n^  executive. 
and  rules  framed  by  departments  of  state,  but  only  where  the 
exercise  of  such  power  has  been  authorized  or  sanctioned  by 
parliament.     It  is  a  fundamental  law  of  the  English  constitu- 
tion, that  the  sovereign  can  neither  alter,  add  to,  nor  dispense 
with,  any  existing  law  of  the  realm. ^ 

This  important  point  was  first  established  beyond  dispute  in 
the  reign  of  James  I.,  by  the  proceedings  in  parlia-^  orders  in 
ment  upon  the  case  of  Bates,  an  English  merchant,' council, 
who  refused  to  pay  a  duty  on  currants  imported  into  .ht: 
country  from  abroad,  which  duty  was  sought  to  be  levied  by 
the  sole  authority  of  the  king.  The  Court  of  Exchequt.,  in 
1606,  sustained  the  claim  of  the  crown;  but,  when  the  matter 
was  discussed  in  the  House  of  Commons,  it  was  shown  .lat 
this  decision  was  contrary  to  the  provisions  of  th  Great 
Charter,  and  therefore  void.  It  was  further  alleged  i.iat  the 
sovereign  could  not,  without  the  assent  of  parlia-  t,  , 

P  ,  •    ^        e  1  1-         Taxation  by 

ment,  impose  a  duty  on  any  article  of  merchandise  the  crown 
imported  into  or  exported  from  the  country  ;  or,  in  '"^^^'' 
fact,  any  duty  whatsoever  either  upon  foreign  or  domestic 
commodities,  whether  in  time  of  war  or  peace.  The  conclu- 
sions arrived  at  upon  this  occasion  were  embodied  in  a  petition 
of  grievances,  which  was  addressed  by  the  House  of  Commons 
to  the  king,  in  the  year  1610,  and  favourably  received  by  his 
Majesty.' 

This  important  doctrine  was  confirmed,  in  the  following 
reign,  by  the  celebrated  case  of  Rex  v.  Hampden,  wherein,  not- 
withstanding that  the  contrary  doctrine  was  asserted  by  a 
majority  of  the  judges,  parliament  annulled  the  judgment,  and 
by  the  Statute  16  Car.  I.  c.  14  declared  that  the  sovereign  can- 
not, without  the  consent  of  parliament,  assess  or  levy  ship- 
money  upon  the  subject." 

'  Thomas,  Leading  Cases  in  Const.  Law,  pp.  5»  "• 

«  Broom's  Comt,  Law^  pp.  247-305.      »  See  lb.  pp.  306-370,  404-408. 
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Following  the  example  of  the  Church  of  Rome,  the 
sovereigns  of  England,  from  an  early  period,  claimed  the  right 
to  dispense  with  the  laws  of  the  land,  by  the  issue  of  pro- 
clamations, and  by  making  grants  or  decrees,  "  non  obstante 
any  law  to  the  contrary."  In  this  way  they  assumed  a  power, 
virtute  corortcBy  to  dispense  with  existing  laws,  or  with  the 
penalties  consequent  upon  a  breach  of  them  ;  or  else  they 
undertook  to  dictate  to  the  people  in  respect  of  matters 
indifferent,  and  in  regard  to  which  perfect  liberty  of  action 
ought  to  have  been  allowed.*  The  current  of  authority 
indicates  that  the  prerogative  of  dispensing  by  non  obstante 
with  Acts  of  Parliament  was,  subject  to  certain  restrictions, 
recognized  in  former  times  as  vested  in  the  crown,  and  was 
repeatedly  exercised  during  the  sixteenth  and  seventeenth 
centuries.  The  use  and  abuse  of  this  prerogative  occasioned 
repeated  conflicts  between  the  crown  and  parliament  and  the 
courts  of  law,  and  eventually  cost  King  James  II.  his  crown.^ 
This  branch  of  the  royal  prerogative  was  finally  annihilated 
by  the  Bill  of  Rights,  which  declared  that  "  the  pretended 
power  of  suspending  of  laws,  or  the  execution  of  laws,  by 
regal  authority,  without  consent  of  parliament,  is  illegal ; " 
and  that  "  the  pretended  power  of  dispensing  with  laws,  or 
the  execution  of  laws,  by  regal  authority,  as  it  hath  been 
assumed  and  exercised  of  late,  is  illegal."  "Since  then  no 
one  has  presumed  to  advocate  the  existence  of  a  dispensing 
power,  in  any  circumstances  whatever,  as  inherent  in  the 
crown."' 

Prom  the  epoch  of  the  revolution  of  1688,  whenever  the 
orden.or  crown  has  Ventured,  upon  occasions  of  public 
proclamations,  emergency,  to  issue  royal  proclamations  or  orders 
in  council,  which  appeared  to  sanction  any  departure  from  the 
laws  of  the  land,  the  necessity  for  such  a  proceeding  on  the 
part  of  government  has  been  narrowly  investigated  by  parlia- 
ment; and  when  it  has  been  shown  to  have  been  illegal, 
although  justifiable,  acts  of  indemnity  have  been  passed,  to 
exonerate  all  persons  who  have  advised  or  carried  into  execu- 
tion the  same.*  Legislation  of  this  kind  is  a  parliamentary 
acknowledgment  of  the  principle  that,  in  times  of  danger  or 

*  Cases  cited,  Broom,  pp.  375-396. 

*  lb.  pp.  494-507 ;  Stubbs's  Const.  Hist.  v.  2,  p.  580. 

*  Broom's  Const.  Law^  pp.  507,  508.  *  lb.  pp.  379  «.  508  w. 
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emergency,  the  crown,  acting  under  the  advice  of  responsible 
ministers,  may  properly  anticipate  the  future  action  of  parlia- 
ment, by  a  temporary  suspension  of  certain  classes  of  statutes.* 
Although  the  crown  has  no  constitutional  right  to  issue  any 
such  orders  or  proclamations,  yet,  in  the  words  of  Sir  Robert 
Peel,  "Governments  have  assumed,  and  will  assume,  in 
extreme  cases,  unconstitutional  power,  and  will  trust  to  the 
good  sense  of  the  people  to  obey  the  proclamation,  and  to 
parliament  to  indemnify  its  issuers."  ^ 

Nevertheless,  with  the  important  limitations  above  referred 
to,  considerable  powers  are  still  inherent  in  the  orders  in 
sovereign  in  council ;  and  express  authority  for  council. 
the  issue  of  orders  in  council  is  frequently  conferred  upon  the 
crown  by  legislative  enactment  "  A  large  proportion  of  what 
may  be  called  the  details  of  legislation  rests  upon  the  authority 
of  orders  in  council,  some  of  which  are  issued  by  her  Majesty 
in  virtue  of  her  prerogative,  while  others  derive  their  force 
from  the  provisions  of  acts  of  parliament."  It  is  competent 
to  a  court  of  justice  to  inquire  into  the  validity — or  accuracy, 
in  the  statement  of  alleged  facts — of  an  order  in  council,  duly- 
passed  and  gazetted."  As  examples  of  the  variety  and  im- 
l)ortance  of  the  subjects  to  which  this  form  of  quasi-legislation 
is  applicable,  it  may  be  stated  that  orders  in  council,  or  royal 
proclamations  which  are  usually  issued  in  pursuance  of  the 
same,  are  promulgated  for  the  assembling,  prorogation,  and 
dissolution  of  parliament ;  for  declaring  war ;  for  confirming 
or  disallowing  the  acts  of  colonial  legislatures;  for  giving 
effect  to  treaties  ;  for  extending  the  terms  of  patents ;  for 
granting  charters  of  incorporation  to  companies  or  municipal 
bodies ;  for  proclaiming  ports,  fairs,  etc. ;  for  deciding  causes 
on  appeal ;  for  creating  ecclesiastical  districts  or  circuits  for 
judicial  purposes ;  for  granting  exemptions  from  the  law  of 
mortmain ;  for  the  regulation  of  the  Board  of  Admiralty,  and 
of  appointments  to  offices  in  the  various  departments  of  state  ; 
for  creating  new  offices,  and  defining  the  qualifications  of 
persons  to  fill  the  same ;  and  for  declaring  the  period  at  which 

'  Cox,  Eng.  Govt.  p.  29 ;  Campbell's  Cham.  v.  S,  p.  267, 

"  Peel's  Mem.  v.  2,  p.  131. 

»  Attorney-General  v.  Bishop  of  Manchester,  Z.  iV.  3  Eq.  p.  436 ;  and 
see  Judge  Ritchie  in  Windsor  and  Annapolis  Ry.  case,  Nova  Scotia 
Equity  Decisions^  v.  i,  p.  307. 
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When  tliey 
require  the 
sanction  of 
parliament. 


Proclamations. 


certain  acts  of  parliament  (the  operation  of  which  has  been 
left  by  the  legislature  to  the  discretion  of  the  queen  in  council) 
shall  be  enforced.^ 

It  is  difficult  to  draw  the  line  between  what  may  and  what 

may  not  be  accomplished  by  an  order  in  council, 

without  special  legislative  sanction.     As  a  general 

rule,  all  orders  in  council  restricting  trad'e,  unless 

issued  under  the  authority  of  an  act  of  parliament, 

or  justified  by  reference  to  cases  coming  within  the  prerogative 

of  war — and  all  orders  suspending  the  operation  of  any  statute 

— would   require    an    act   of    indemnity.      But,   when    duly 

informed  by  the  crown  of  the  proceedings  had  upon  any  such 

occasion,  parliament  has  always  been  willing  to  indeinnify  the 

government  for  the  timely  exercise  of  authority  for  the  public 

welfare,  although  it  may  have  led  to  an  overstepping  of  the 

constitutional  limits  of  executive  power.^ 

So  far  as  proclamations,  as  distinct  from  orders  in  council, 
are  concernv;:d,  it  is  an  indisputable  branch  of  the 
royal  prerogative  to  issue  proclamations  in  refer- 
ence to  the  existing  state  of  the  law,  warning  those  who  may 
be  likely  to  commit  offences,  encouraging  respect  for  the  law, 
and  offering  rewards  for  the  apprehension  of  offenders.  These 
documents  are  regarded  as  solemn  expressions  of  the  royal 
will,  and  are  invariably  issued  upon  the  advice  of  responsible 
ministers.  They  are  usually  based  upon  orders  in  council, 
and  are  intended  to  promulgate  decisions  arrived  at  by  the 
sovereign  in  council.  Their  exact  force  has  been  a  matter  of 
dispute,  which  even  now  cannot  be  precisely  determined,  since 
it  labours  under  the  uncertainty  which  affects  all  questions 
bearing  on  the  limits  of  the  prerogative.  It  is  clear,  however, 
that,  while  a  proclamation  cannot  make  a  law.  it  can  add  force 
to  a  law  already  made.^  When  the  sovereign  declares  war 
against  a  foreign   power,   proclamations  are   usually  issued, 

'  Rep.  on  the  Privy  Coun.,  Com.  Pap.  1854,  v.  27,  p.  253;  Rep.  on 
Misc.  Exp.  lb.  1847-S,  V.  18,  pt.  I,  pp.  371,  377.  The  duration  of  the 
Endowed  Schools  Act,  18C9,  was  limited  to  three  years,  with  authority  to 
her  Majesty  in  council  to  renew  it  for  another  year  without  applying  to 
parliament.  The  power  was  exercised  by  order  in  council  in  1872  {Hans, 
D.  V.  212,  p.  340;  and  see  4c  cV  41  Vict.  c.  38). 

*  See  cases  cited  in  Lieber's  Hermeneutics,  3rd  ed.  1880,  p.  67  n. 

'  See  Forsyth,  Const.  Law^  p.  180  «. ;  Hallam,  Const.  Hist,  v.  i, 
p.  337. 
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materially  altering  the  ordinary  laws  relating  to  trade,  and 
im|)osing  rules  for  the  conduct  of  trade  with  neutrals  or 
belligerents.^  Proclamations  are  also  issued  to  fix  the  mode, 
time,  and  circumstances  of  putting  into  execution  certain  lav/s, 
the  operation  of  which  has  been  left  to  the  discretion  of  the 
executive  government ;  ^  or  for  the  purpose  of  making  formal 
declaration  of  existing;  laws  and  penalties,  and  of  the  intention 
of  government  to  enforce  the  same  ;  or  to  appoint  and  direct 
the  keeping  of  a  day  of  observance,  whether  as  a  fast  or 
thanksgiving.  But  "  proclamations  have  only  a  binding  force 
when  they  are  grounded  upon  and  enforce  the  laws  of  the 
realm.""  And  to  be  valid  in  law  they  must  be  published  in 
the  official  gazette  of  the  kingdom.*  The  king  cannot  authorize 
by  proclamation  the  creation  of  an  offence  which  is  not  a 
crime  by  the  existing  law ;  "  for,  if  so,  he  might  alter  the  law 
of  the  land  by  his  proclamation."' 

2.   The  Issue  of  Orders  and  Minutes  of  Council,  a?id  other 
Departmental  Regulations, 

Ths  responsibility  of  ministers  to   parliament   nei    ssarily 
implies  the  right  of  either  House  to  express  its   Minutes  of 
opinion  as  to  the  legality  or  expediency  of  any  '•"'""'" 
particular  act  of  administration;   and  to  proceed  iv^  - 
account  any  minister  of  state  who  may  have  exceed 


)7  «. 
Hist. 


V.     I, 


opmion  as  to  me  legality  or  expeaiency  oi  any  councu. 
particular  act  of  administration;   and  to  proceed  to  call  to 
account  any  minister  of  state  who  may  have  exceeded  the 
limits  of  constitutional  authority  in  the  execution  of  public 
duty.® 

In  the  working  of  constitutional  government,  experience 
has  proved  that  certain  subordinate  powers  of  legislation  must 

'  See  Cox,  Inst.  Eng.  Govt.  28 ;  Ed.  Rev.  v.  100,  p.  192. 
'  Ex.  gra.  6  Geo.  IV.  c.  78  ;   Municip.  Corp.  Act  of  1835  ;    Health  of 
Towns  Act  of  1848  ;  Royal  Titles  Act  of  1876. 

*  Coke,  3  Inst.  162.  See  Lords  Debates,  May  2,  1876,  on  the  terms  of 
the  proclamation  issued  pursuant  to  the  Royal  Titles  Act. 

*  Act  40  and  41  Vict.  c.  41. 

*  Bowyer,  Const.  Law,  p.  173 ;  Att.-Gen.  Collier,  Hans.  D.  v  203, 
p.  1370. 

'  See  the  debates,  in  .^17,  upon  the  circular  letter  of  the  secretary  of 
state  for  the  Home  Depariment  (Lord  Sidmouth)  to  the  lords  lieutenants 
of  counties,  respecting  the  authority  and  duties  of  magistrates,  in  regard  to 
blasphemous  or  seditious  libels  ;  which  letter  was  alleged  to  have  been  an 
interference  with  the  ordinary  course  of  justice,  and  an  assumption  by  the 
executive  of  legislative  power  (May,  Const.  Hist.  v.  2,  p.  188). 
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be  entrusted  to  almost  every  leading  department  of  state.  So 
long  as  these  powers  are  exercised  with  the  knowledge  of 
parliament,  and  in  direct  subjection  to  its  control,  they  can 
be  more  advantageously  discharged  by  responsible  ministers 
than  if  it  were  obligatory  that  they  should  emanate  from 
parliament  itself.^  For  all  such  regulations  are  framed  by 
a  responsible  minister,  for  the  sanction  of  the  crown.  And 
Departmental  ^^  premature  interference  therein  ought  to  be 
regulations.  attempted  by  either  House.^  Minutes  of  council, 
departmental  regulations,  and  other  authoritative  directions 
emanating  from  the  heads  of  the  principal  executive  depart- 
ments, must  needs  be  frequently  issued  in  regard  to  particular 
matters  of  administration,  which  require  to  be  determined  by 
competent  authority,  but  it  is  essential  that  all  acts  of  quasi- 

legislative  authority,  which  may  be  performed  by 
ie«isfation"  ^  any  department  of  siate,  shall  be  within  the  limits 
Miiiament! '°    defmcd  and  prescribed  by  parliamentary  enactment ; 

and  also  that,  whenever  either  the  expenditure  of 
public  money,  or  other  great  public  interests,  are  concerned 
in  the  matters  thus  disposed  of,  an  opportunity  should  be 
afforded  to  parliament  of  expressing  its  opinion  upon  the 
same,  before  the  government  proceed  to  take  action  thereon. 


3.  Jj^s^slation  by  Public  Departments. 

(a)  Public  Legislation. 

The  constitutional  control  of  parliament  over  the  exercise  of 
legislative  powers  by  ministers  of  state,  executive 
parliamem  departments,  and  other  public  bodies,  being  ad- 
ovcr  executive  mjtted,  it  Is  evidcut  that  there  is  an  undeniable 
advantage  in  the  practice  itself.  The  proper  limits 
within  'hich  such  powers  may  be  exercised  having  been  i)re- 
scribeu  by  statute  with  directions  that  all  such  minor  or  pro- 
visional legislation  shall  be  duly  submitted  to  parliament — 
either  for  tacit  approval  or  direct  ratification — it  is  often  ex- 
pedient to  entrust  the  settlement  of  details  of  practical  legis- 
lation, requiring   special   or  local   knowledge,  to   the   public 

'  See  the  Evid.  of  the  Rt.  Hon.  R.  Lowe,  II.  A.  Bruce,  and  C.  B. 
Addcrley,  .tnd  of  Lord  Granville,  before  the  Com",  on  Kducalion,  Com, 
Pab.  1865,  V.  6,  pp.  54,  55,  68,  71,  72,  7O,  153. 

*  Ham,  U.  V.  157,  p.  342. 
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department  immediately  concerned.  By  this  means  the  benefit 
of  local  experience  is  obtained  in  the  determination  of  such 
questions,  and — especially  where  the  consent  of  parties  in- 
terested has  been  freely  given — parliament  is  relieved  from 
the  consideration  of  matters  which  may  be  troublesome  to 
decide,  without  infringing  upon  local  interests. 

In  Mr.  Gladstone's  address  to  the  electors  of  Greenwich  on 
January  23,  1874,  announcing  the  dissolution  of  parliament, 
and  again  offering  himself  for  re-election,  he  remarks  that 
"  the  duties  of  parliament  have  reached  a  point  where  they 
seem,  for  the  present,  to  defy  all  efforts  to  overtake  them.  I 
think  we  ought  not  only  to  admit,  but  to  welcome,  every  im- 
provement in  the  organization  of  local  and  subordinate 
authority  which,  under  tlie  unquestioned  control  of  parliament, 
would  tend  to  lighten  its  labours  and  to  expedite  the  public 
business.^ 

Within  the  past  thirty  years  numerous  acts  have  been 
passed,  to  confer  and  regulate  the  exercise  of  such  powers, 
in  subordination  to  general  principles  established  by  law. 

Thus,  in  1845,  by  the  Act  8  &  9  Vict.  c.  118,  the  Inclosure 
Commissioners  were  constituted,  and  empowered,  indosure 
in  certain  cases,  to  complete  inclosures,  and  in  commissioners. 
other  cases  to  make  provisional  orders  for  the  inclosure  of 
lands,  to  be  ratified  by  public  acts  of  parliament.^  Thus,  by 
the  Contagious  Disorders  of  Animals  Act  of  1848,  the  privy 
council  were  empowered  to  make  orders  and  regulations  to 
carry  out  the  intent  of  the  act,  the  same  to  be  laid  before  both 
Houses  of  parliament  within  a  specified  time ; '  and  thus,  in 
1866,  upon  the  outbreak  of  the  cattle  plague  in  Great  Britain, 
it  was  determined  to  enlarge  the  powers  conferred  upon  the 
l)rivy  council  by  the  act  of  1848,  and  to  empower  any  two 
lords  of  the  council  to  frame  orders  to  meet  the  emergency  in 
particular  parts  of  the  country,  such  orders  to  be  afterwards 
communicated  to  parliament.  Under  this  authority  nearly 
150  separate  orders  in  council  were  issued.*  The  act  was 
continued  in  the  following  session,  with  enlarged  powers.** 


'  London  Times^  Jan.  24,  1874,  p.  8. 
»  May,  Pari.  Prac.  cd.  i88j,  p.  760. 


•  II  &  12  Vict.  c.  107,  sees.  4-6. 

♦  Hans.  D.  v.  187,  p.  864  ;  Act  29  Vict.  c.  15  ;  Com.  Pjf.  1866,  v.  59, 
pp.  213-297;  II'.  1867,  V.  59,  p.  I. 

*  30  &  31  Vict.  c.  125. 
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The  orders  issued  under  the  authority  of  the  statutes  afore- 
Qucstioning  mentioned,  though  enjoined  to  be  laid  before  par- 
orders.  liament,   were    not    required    to    be    directly   or 

indirectly  sanctioned  by  either  House.  But  this  did  not 
prevent  them  from  being  questioned. 

The  mode  ot  questioning  these  orders  is  shown  by  a  pro- 
ceeding in  the  House  of  Commonson  June  21,  1867,  when,  as 
an  amendment  to  going  into  committee  of  supply,  it  was 
moved  to  resolve  that  a  particular  order  respecting  the  impor- 
tation of  cattle  "  is  inexpedient."  *  But,  after  an  explanation  by 
a  minister,  the  motion  was  withdrawn. 

It  is  customary  to  provide  that  orders  in  council,  depart- 
Shotiid  he  mental  regulations,  representations,  rules  of  court, 
suiuniittd  to  or  tables  of  fees,  framed  and  issued  under  the 
{.ariian.ciit.  authority  of  particular  acts  of  i^arliament,  shall  be 
laid  before  both  Houses,  within  twenty,  thirty,  or  forty  days 
(aij  the  case  may  be)  after  the  making  thereof, — or  after  the 
re-assembling  of  parliament,  s^iould  they  have  been  issued 
during  a  recess,'^  before  they  became  operative  and  binding. 
But  sometimes  this  restriction  is  omitted  ;  ^  and  it  is  some- 
times expressly  enacted  that  in  the  event  of  an  order,  or  rule, 
being  annulled  in  consequence  of  the  disapproval  therefore,  by 
either  House  of  parliament,  the  rescinding  thereof  shall  be 
"  without  j)rejudice  to  the  validity  of  any  proceedings  which 
may  in  the  meantime  have  been  taken  under  the  same."*  If 
a  scheme  has  been  upon  the  table  of  both  Houses  for  the  pre- 
scribed time,  without  any  address  against  it,  it  passes  out  of  the 
hands  of  government,  who  can  no  longer  delay  its  operation.*'* 

It  was  laid  down  as  a  principle — by  the  commissioners 
appointed  in  1864,  to  inquire  inio  the  management  of  en- 
..  .  .u    dowed  schools  in  England — "  that  parliament  is  the 

rarliamcnt  the  .      .       .        i  t  •  i  i  i 

trustee  of  only  body  that  can  be  considered  as  the  supreme 
endowments,  trustcc  of  cndowmcnts,  and  that  in  some  form  or 
other  the  approval  of  parliament  ought  to  be  obtained  to 
all  schemes  for  the  re-settlement  of  educational  trusts." 

'  //ans.  /).  V.  188,  |).  349. 

'  Acts  28  tS:  29  Vict.  c.  1 12,  sec.  3  ;  c.  124,  sec.  il  ;  c.  125,  sec.  26  ; 
32  &  a  Vict.  c.  42,  sec.  8  ;  38  Vict.  cc.  5  and  28. 

•  Sec  39  iS:  40  Vict.  c.  57  ;  and  40  &  41  Vict.  c.  23. 

*  38  it  39  Vict.  c.  77,  sec.  25  ;  ami  c.  91,  sec.  7-        . 
»  //(ins.  /).  V,  234,  p.  S57. 

"  tow.  I\ip,  18O7-8,  V.  28,  pt.  I,  p.  635. 
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Pursuant  to  this  report,  the  act  of  1869  was  passed,  which 
provided  for  the  appointment  of  a  small  commission  to  draw 
up  schemes  and  trust  deeds  for  the  re-constitution  of  the 
endowed  schools.  These  draft  were  schemes  to  be  submitted 
to  the  governing  bodies  of  tJie  particular  schools ;  and,  after 
due  inquiry,  to  the  committee  of  council  on  education,  for  their 
sanction.  An  appeal  is  allowed,  in  certain  cases,  to  the  Privy 
Council.  Finally,  all  such  schemes  (unless  objected  to,  by 
a  petition)  must  be  laid  before  both  Houses  of  parliament  for 
"  forty  days."  ^  If  within  that  time  either  House  withholding 
address  her  Majesty  to  withhold  her  consent  from  ""'^y^*'  dissent. 
any  scheme,  or  any  part  thereof,  the  crown  can  only  assent  to 
so  much  of  tiie  same  as  may  not  have  been  objected  to." 

By  the  Public  Schools  (England)  Act  of  1868,  the  governing 
bodies  of  the   seven  great  public  schools  enume-  „  , 

rated  therein,  are  empowered  to  make  or  amend  Public  Schools 
any  existing  statutes  or  regulations  rclaiing  to  sucii  •^'^'' 
schools,  under  certain  restrictions  and  limitations  defined  by 
the  act.  These  statutes  are  to  be  approved  by  the  special 
commissioners  appointed  under  the  act,  a!^.d  afterwards  by  the 
queen  in  council,  before  coming  into  operation.  If  within  a 
certain  time  the  governing  bodies  of  any  of  those  schools  shall 
fail  to  make  the  necessary  statutes  and  regulations  for  the 
management  of  tiie  same,  the  commissioners  shall  frame  them, 
and  submit  them  for  the  ai)probation  of  the  crown ;  but,  with 
this  proviso,  that  the  approval  or  disapproval  of  the  crown  to 
any  statute,  etc.,  made  by  the  commissioners  shall  not  be  signi- 
fied until  the  same  "  has  been  laid  before  both  Houses  of 
parliament  tor  not  less  than  forty  days."  So  that  if  the  govern- 
ing body  and  the  commissioners  agreed  as  to  a  particular 
scheme  it  would  not  be  necessary  to  submit  the  same  to  i)arlia- 
ment ;  but,  if  they  did  not  agree,  any  scheme  framed  by  the 
commissioners  must  be  laid  before  the  two  Houses." 

The  General  Inclosure  Act  of  1845,*  first  empowered  com 

'  Kxtondt'd  to  "four  months''  in  the  case  of  certain  specified  schemes 
which  were  sulnnilteil  to  parliunieiil  ir.  1S73  hy  Act  36  iV  37  \'ict.  c.  7  ; 
amenile<l  and  extended  to  "  two  nuiuths  "  in  idl  other  cases  hy  Act  3O  t!v:  37 
Vict.  c.  87,  .-^ei.  15. 

*  Act.  32  \   a  Vict.  c.  56,  sec.  41  ;  /Atus.   D.  v.  207,  p.  300;  ll>.  \. 

2"i.  p.  55«- 

'  .\ct  31  A:  32  Vict.  c.  118,  sec.  19;  and  see  //<*Wf.  D,  v.  201,  p.  iSJi  ; 

V.  203,  p.  1047.  *  8  cSc  9  Vict.  c.  118. 
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missioners  to  issue  provisional  orders  for  authorizing  the 
Provisional  inclosurc  of  c  jTnmons,  subject  to  the  ratification  of 
orders.  parl(.\aient/   instead  of  the  method  previously  re- 

sorted to  OS  ;^btainiHg  private  acts  for  such  a  purpose.  In 
the  ex(  ulun  of  their  powers,  however,  the  commissioners  did 
not  sufticienUy  consider  the  general  convenience  and  comfort 
of  the  neighbourhood  interested  in  the  preservation,  as  com- 
mons, of  the  lands  in  question,  but  were  too  ready  to  grant 
all  applications  for  inclosures,  on  compliance  with  certain  fixed 
conditions.  Accordingly,  in  1869,  the  House  of  Commons 
appointed  a  committee  to  investigate  the  matter,  which  recom- 
mended that  no  further  inclosures  should  take  place  until  a 
revised  Inclosure  Act  had  been  passed.  Whereupon,  several 
years  elapsed  before  the  House  again  passed  an  act  to  give 
effect  to  provisional  orders  for  inclosures.  And,  in  1872,  the 
inclosure  commissioners  reported  that  ihey  had  suspended  their 
operations,  until  parliament  should  have  agreed  upon  a  definite 
policy  in  regard  to  inclosures, — the  government,  meanwhile, 
making  repeated  attempts  to  pass  a  new  Inclosure  Act,  but 
without  success.-  At  length,  on  February  10,  1876,  the  home 
General  Secretary  brought  in  a  General  Inclosure  bill,  which 

Inclosure  Hill,  ^yas  agreed  to  by  parliament.  Under  this  act 
provisional  orders  may  be  issued  for  the  regulation  or  inclosure 
of  commons,  after  affording  to  all  parties  interested  an  oppor- 
tunity of  being  heard  for  or  against  the  proposal :  such  pro- 
visional orders  to  be  afterwards  subjected  to  the  investigation 
of  a  standing  i)arliamentary  committee,  who  shall  consider  the 
details  of  the  schemes,  report  thereon,  and  ren^it  for  the  con- 
sideration of  the  inclosure  commi-  , 'oners  anv  !.jv.;)osed  modi 
fications  therein.  Then  the  bill  to  confirm  tl-  >  ders  is  to  be 
introduced  and  passed."  Such  a  committee  was  first  appointed 
by  the  House  of  Commons  (upon  the  first  report  of  the  in- 
closure commissioners  under  the  new  act)  on  February  26, 
1877.  ^^  reported  in  favour  of  the  confirmation  of  the  pro- 
posed inclosures,  subject  to  certain  conditions,  but  riOt  recjuir- 


I 


'  h 


'  [The  ortlcrs  issued  under  this  act  did  not  ret|uire  parliatnenlary  con- 
lirinalion  till  1S52  when  the  15  &  16  Vict.  c.  70,  dcci.iretl  that  all  such 
piuvisionn'  i.>rders  must  be  connrmod  by  i)arliainent  before  they  are  pro- 
ceeded \,iih.     liiiif'yr.) 

'  Hans,  ij,  V.  212,  \\    ,88  ;  v.  216,  p  433  ;  v.  225,  p.  1941. 

•  lb,  V.  229,  p.  1533 ;  V.  230,  p.  1034 ;  Act  39  6c  40  Vict.  c.  56. 
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The  select  committee  on  commons  (^o  consider  reports  of 
the  inclosure  commissioners)  appoin^^ed  in  1877  was  nominated 
in  part  by  the  House,  and  in  part  by  the  coi.imittee  of  selec- 
tion. The  inclosure  commissioners  appeared  before  the  com- 
m  ttee,  and  explained  their  course  of  proceedings  under  the 
new  act,  and  the  mode  in  which  their  reports  are  investigated 
and  dealt  with  by  this  committee.'*  All  the  necessary  forms  to 
be  used  under  the  act  are  appended  to  the  report  of  this 
committee.'"* 

In  1877  ministers  having  proposed  that  rules  to  be  made 
pursuant  to  the  Prisons  Act  should  not  come  into  . 
operation  until  they  had  laid  for  forty  days  before  ""^"^ '  ^ ' 
botii  Houses  of  parliament — an  amendment  was  moved  to 
require  such  rules  to  be  distinctly  ai)proved  by  resolution  of 
each  House.  It  was  urged  that,  in  the  jjresent  pressure  of 
business,  it  would  be  difficult  for  an  unofficial  member  to  get 
an  opportunity  of  moving  adverse  resolutions  to  these  rules. 
On  the  other  hand,  it  was  stated  that,  if  special  approval  was 
obligatory,  the  House  might  be  the  whole  session  discussing 
rules  on  very  trivial  points.  After  much  debate,  the  amend- 
ment was  negatived  and  the  ministerial  proposal  agreed  to.* 

By  the  Klectric  Lighting  Act,  1882,  the  Hoard  of  Trade  is 
empo.vered  to  grant  provisional  orders  autliorizing  the  supply 
of  electricity  for  any  public  or  private  purpose  at  their  discre- 
tion, subject  to  confirmation  by  parliament.'' 

This  act  has  given  occasion  to  much  criticism  on  the  pro- 
visional order  system.  It  is  evident  "that  the  system  can 
only  be  worked  efficiently  in  conjunction  with  thoroughly 
comprehensive  general  acts  applicable  to  each  object  for 
which  provisional  orders  are  recogni/.ed." 

These  examples  will  suffice  to  show  that  the  practice  of 
entrusting  legislative  powers,  under  certain  restrictions  and 
limitations,  to  executive  departments  is  increasingly  resorted 
to  by  parliament.     But,  admitting  its  obvious  advantages,  it  is 

•  Com.  l\\p.  1877,  V.  10,  p.  39. 

«  Jb.  Evid.  p.  7.  *  10.  App.  Nos.  i,  2,  j. 

•  //(///J.  D.  V.  233,  pp.  5:5-528  ;   an<l  sci-  v.  234,  p.   iSoi. 

'  Sec  aUo  the  KUucalir.nal  I'.nduwincnl  (Scoilaiul)  Act,  1S83. 

•  bcc  fvulhcr  L,  T,  v.  75,  p.  251. 
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liable  to  serious  abuse.  It  has  been  well  observed  that  there 
"  is  no  modern  innovation  which  needs  to  be 
watched  with  more  jealousy  than  the  practice  of 
delegating  the  authority  of  parliament  (even  in 
small  and  local  matters),  with  no  better  check  than 
the  chance  that  some  unusually  vigilant  legislator 
may  move  an  address  to  reject  the  scheme  of  law  before  it  has 
had  time  to  mature  into  an  indefeasible  enactment.  The 
whole  scope  and  genius  of  our  legislative  system  is  to  afford 
by  the  forms  of  parliament  every  possible  security  that  no  law 
shall  be  made  which  has  not  been  deliberately  and  repeatedly 
affirmed  in  all  its  details,  and  it  would  be  alien  to  the  essence 
of  free  government  to  substitute  for  this  a  system  in  which  the 
relations  of  the  crown  and  parliament  should  be  reversed,  and 
statutes  should  be  octroycs  by  the  government,  and  nothing  but 
a  bare  veto  left  to  the  Lords  and  Commons."  ^ 

ip)  Private  Legislation. 

Nevertheless,  since  1845  there  has  been  a  gradual  and 
^,  ^^^^c  successful  extension  of  the  principle  of  provisional 
urovisionai  legislitiop.  to  matters  of  local  concern.*  This  has 
legisiaiiuii.  contributed  very  materially  to  relieve  the  imperial 
parliament  from  i!ie  great  and  growing  pressure  of  local  business, 
and  to  ensure  the  determination  of  such  questions  after  previous 
intjuiry  by  tribunals  more  competent  for  their  satisfactory  settle- 
locnt.'  By  various  acts  of  j)arliament  authority  has  been  given 
to  the  Home  Oflice,  the  Board  of  Trade,  the  Local  Oovernment 
Board,  the  Inclosure  Commission,  the  Charity  Commission, 
the  Commissioners  of  Pub'i''  Works  (Ireland),  the  Education 
Department,  and  other  departments  of  stai,',  to  grant  pro- 
visional orders  or  ccrtiticates,  and  to  approve  of  schemes  for 
the  construction,  improvement,  or  management  of  particular 
Vcrks,  or  local  affairs,  \\!;ich  have  hitherto  required  the  direct 
sanction  of  parliamci^i ;  or  else  have  been  undertaken  by  the 
executive  govcrnnH  a:.  ii})Oa  ;is  own  responsibility.* 

'  Sat.  Rev.  May  7,  1870,  p,  (  j2  :    ind  see  //(Uis.  D.  v,  187,  p.  69. 

*  Com.  rap.  1877,  V.  08,  y.  liu). 

*  Fitz-James  Slcphcn  on  i'arl.  (Jovt.  'n  Ccfi/.  Rev.  v.  23,  p.  I. 

*  May,  Pari.  Pra' .  cd.  i88j,  pp.  7<>o-  767,  787  ;  Mr.  Bruce,  Hans.  />. 
V.  210,  p.  320. 
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By  the  use  of  such  machinery  legislation  is  simplified,  while 
the  supervision  and  control  of  parliament  is  main-  „.    ... 

S     T-,         ,  1  ,.  •  .    ,  1  .         Simplifies 

tamed.    For  the  enabling  statutes  mvariably  require  narhamentary 
the  departments,  from  whence  a  provisional  order,  '*=8'=''»''0"- 
certificate,  or  scheme  may  issue,  to  lay  the  same  before  both 
Houses  of  i)arliament  for  confirmation.^ 

There  will  always  remain  a  large  number  of  applications, 
e.g.  where  compulsory  powers  are  sought,  or  where  *  j^,.,„tjj  ^^  ^f 
there  are  strong  competing  interests,  which  will  be  proviNionai 
initiated  and  proceeded  with  in  the  ordinary  manner  *^^^'^^^' 
by  bill.  But  it  is  a  manifest  advantage  to  permit  the  pro- 
moters of  schemes  locally  approved,  and  involving  no  serious 
principle,  to  have  recourse  to  provisional  orders — which  can 
be  obtained  at  a  comparatively  moderate  cost — thereby 
lightening  materially  the  burden  of  private  business  before 
parliamentary  committees,  while  the  hearing  and  adjudication 
of  all  important  questions,  and  the  final  decision  in  all  cases, 
are  still  reserved  to  parliament.^  The  sanction  of  parliament 
is  given  to  provisional  legislation  by  an  act  which  in  its  progress 
through  parliament  is  treated  as  a  public  bill.  Such  bills 
either  refer  (as  in  the  case  of  provisional  orders  under  the 
Public  Health  Acts  or  Inclosures  Acts)  to  the  particular  orders 
in  the  body  of  the  confirming  act,  and  enumerate  them  in  a 
schedule ;  or  (as  in  the  case  of  orders  issued  in  relation  to 
fisheries,  harbours,  or  railways)  set  them  out  at  length  in  the 
schedule  of  the  confirming  act.  When  the  orders  are  merely 
referred  to  in  the  acts,  and  not  set  out,  they  are  rarely  dis- 
cussed in  detail,  but  are  confirmed  or  rejected  without  change. ' 

All  persons  aggrieved  by  any  provisional  orders  have  a 
right  to  petition  parliament  against  them,  as  they  would  against 
a  private  bill.  Their  objections  will  be  carefully  considered 
by  v.he  House,  wherein  the  petition  is  presented,  before  the 
ordsr  is  confirmed,* 

'  For  a  return  of  the  several  acts,  .luthori/ing  tlu-  issue  of  provisional 
i>r!lcrs,  etc.,  by  any  public  department,  see  Com.  J'a/>.  1S71,  v.  5S,  ji]).  ^97, 

403- 

'  Com.  Pap.  1872,  V.  54,  p.  314;  and  see  tlu-  evidence  of  Mr.  Wyalt, 
an  experienced  parliamentary  agent,  as  to  the  working  of  tlie  |)rovisiinial 
order  system,  with  suggestions  lor  an  amended  procedure,  //'.  1H77,  v.  16, 
pp.  581,  63S. 

*  //'.  1S67-8,  V.  28,  pt.  I,  p.  635. 

*  See  Mr.  Coatcs'  evidence  before  Com.  Cum'',  nn  the  Tramways  Bill, 
VOL.  II.  % 
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Ample  power  is  thus  secured  to  parliament  to  control  and 
amend  all  provisional  legislation ;  a  power  which  is  sometimes 
exercised  to  alter  or  to  reject  particular  orders.*  But  even  if 
no  formal  confirmation  by  parliament  is  required  on  behalf  of 
a  local  scheme,  authorized  by  executive  authority,  a  mere 
direction  in  the  enabling  statute,  that  the  same  shall  be  laid 
before  both  Houses  of  Parliament,  will  justify  legislative  inter- 
position, if  need  be,  to  ratify  or  amend  it." 

Hitherto  the  provisional  orders  made  by  government 
departments  have  dealt  only  with  matters  in  which  the  capital 
at  stake  was  small,  the  parties  affected  generally,  agreed,  and 
the  opinion  of  the  locality  specially  interested  could  be  easily 
ascertained.  ^Jut  on  March  15,  1872,  Mr.  Dodson  (the  chair- 
man of  committees)  submitted  to  the  House  of  Commons  a 
series  of  resolutions,  to  provide  for  substituting,  as  far  as  possible, 
an  extended  and  improved  system  of  provisional  orders  for 
the  present  system  of  legislation  on  local  and  personal  bills. 
Such  orders  to  be  obtained  on  application  to  a  permanent 
tribunal  of  a  judicial  character,  which  should  hold  its  sittings 
in  various  parts  of  the  United  Kingdom,  and  before  which 
|.iomoters  and  opponents  should  be  heard  in  open  court ;  the 
decisions  of  this  tribunal  to  be  submitted  for  the  confirmation 
of  parliament.  In  case  of  either  House  admitting  an  appeal 
against  any  decision  of  this  tribunal,  the  same  to  be  referred 
to  a  joint  committee  of  both  Houses,  to  be  composed  in  the 
manner  recommended  in  1869,  by  the  joint  committee  on  the 
despatch  of  business  in  parliament.  After  a  brief  del)ate  on 
these  resolutions,  thor  further  consideration  was  adjourned." 
Upon  a  resumption  of  the  debate,  it  appeared  that,  while 
members  were  generally  in  favour  of  a  further  extension  of  the 
system  of  provisional  orders,  they  were  scarcely  prepared  to 
depute  to  any  body  outside  j)arlianient  the  determination  of 
such  questions.     Finally,  the  House  agreed  to  resolve,  that 

Com.  Pap.  1870,  V.  10,  p.  691  ;  S.O.  House  of  (Commons,  1S71,  No.  i^fj; 
Act  35  A:  46  \'icl.  c.  79,  §  45  ;  and  sec  Mr.  Wvalt's  evidence  licfure 
Com.  Com",  on  liamways  in  Com.  Pap.  1877,  v.  16,  p.  5**!. 

'  See  Act  34  Vict.  c.  3,  to  empower  tommiltee^  on  Bills  conBraiinc 
provisional  orders,  to  award  costs  and  examine  wiinchscs  on  oalh  ;  ami 
see  Acts  27  &  28  Vict.  cc.  58  and  93  ;  28  .S:  29  Vict.  c.  59. 

*  .See  the  lludderstield  liurial  Cround  Act,  15  cV:  16  Vict.  r.  xli  ;  May, 
Pari.  Prac.  ed.  18S3,  p.  78S, 

»  Hans.  D.  v.  210,  pp.  £7-30. 
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the  system  of  private  legislation  calls    for   the  attention   of 
parliament  and  of  government,  and  requires  reform.^ 

4.   Contracts  entered  into  by  Public  Departments. 

An  important  question — akin  in  principle  to  that  which  has 
been  just  considered — has  arisen  of  late  years  with  i.„,,|ic 
regard  to  contracts,  to  be  entered  into  between  contracts. 
any  department  of  the  executive  government  and  other  parties, 
for  the  performance  of  any  work  or  service,  the  undertaking  of 
w!uch  has  been,  or  may  afterwards  be,  autliorized  by  parlia- 
ment. It  is  manifest  that  the  responsibility  of  entering  into 
such  contracts  properly  rests  upon  the  executive  alone.  Hut 
it  is  etjually  clear  that  the  government  have  no  constitutional 
authority  to  make  a  contract  which  shall  be  binding  on  the 
Mouse  of  Commons,"^  by  whom  the  necessary  f^umls  for 
1  airying  on  the  contract  must  be  supplied  ;  and  that  the 
consent  ot  parliament  should  be  first  obtained  to  all  new 
contracts. 

The  principle  of  the  control  of  parliament,  and  especially  of 
the  House  of  Commons,  over  contracts,  was  first  established, 
in  the  years  1859  and  i86o,  by  c  committee  of  the  House  of 
Commons  appointed  to  incpiire  into  certain  transactions  arising 
out  of  existing  contracts  for  postal  services ;  and  by  a  staiuling 
order,  adopted   by  the    House   of  Commons   on  ,. 

»T         «  ..^         •      •  •  1      1     .1      .     /,    1  1      •  StaiuliiiK  order 

March  4,  iS6i,  it  is  provided  that  *'the  chairman  (.oncmmi,' 
of  the  committee  of  ways  and  means  shall  make  a  '^"""•*'^'''- 
report  to  the  House  previously  to  the  second  reading  of  any 
j)rivate  bill,  by  which  it  is  intended  to  authorize,  confirm,  or 
alter  any  contract  with  any  department  of  the  government, 
whereby  a  ])ublic  charge  has  been  or  may  be  created  ;  and 
such  report,  together  with  a  copy  of  the  contrav-i,  and  of  any 
resolution  to  be  proposed  in  relation  thereto,  shall  be  cir- 
culated with  the  votes  two  clear  ilays  at  least  before  the  day 
on  which  the  resolution  is  to  be  considered  in  a  committee  of 
the  whole  House,  which  consideration  shall  not  take  place 
until  after  the  time  of  private  business  ;  nor  shall  the  report  of 
any  such  resolution   be  considered  until  three  clear  ilays  at 

'  Ham.  A  v.  210,  pp.  507-529. 

'  See  Smith's    Part,   Nemt'm'<.    i860,  p.  75  ;  jmlgniciU  of  the    Court  of 
(Juecn's  Kcnch  in  the  Churciiward  cai>c,  1865. 
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least  after  the  resolution  shall  have  been  agreed  to  by  the 
committee.^ 

Moreover,  in  all  new  contracts  for  the  conveyance  of  mails 

Mail  and  ^^V  ^^^'  ^^^  ^^^  ^^^^  purpose  of  tclcgmphic  cornmuni- 

tcit-Kraph  cations  beyond  sea,   it  has  been  resolved  by  the 

comracts.  House  of  Commons  that  a  condition  shall  be  in- 
serted that  they  shall  not  be  binding  until  they  have  been 
approved  by  a  resolution  of  the  House.'' 

It  is  understood  that  all  contracts  should  come  before  the 
House  in  such  a  state  that  the  House  should  be  free  to  ex- 
press its  opinion  thereupon,  without  incurring  any  pecuniary 
rcsponsii)ihty  to  tlie  contractor^.'  JJut  it  is  undesirable  to 
fetter  the  government,  or  the  House,  by  the  adoption  of  an 
abstract  resolution  in  regard  to  the  terms  upon  which  all  postal 
subsidies  shall  be  granted  hereafter.* 

In  the  years  1863  and  1867  special  resolutions  were  pa5sed 
by  the  House  of  Commons,  api)roving  contracts  which  had 
I^'.'en  laid  uj)on  the  table,  before  the  expiration  of  the  month." 
]]ut  this  was  done  in  peculiar  and  exceptional  circumstances. 
As  a  general  rule,  it  has  been  agreed  that  "  the  House  should 
not  be  asked  to  share  in  the  responsibility  of  the  details  of 
mail  contracts,"  and  that  it  is  '*  far  better  that  they  should  come 
into  legal  force  on  the  sole  resi)onsibility  of  the  executive, 
after  an  opportunity  of  rejecting  them  (by  their  remaining  for 
one  month  upon  the  table)  had  been  afforded  to  the  House, 
than  that  the  House  should  be  called  upon  to  affirm  them  by 
a  positive    ote."" 

In  the  event  of  any  such  contract  being  disapproved,  it  is 
of  course  necessary  that  a  substantive  resolution  should  be 
pro|}osed  in  relation  thereto. 

Although  at  jjresent  these  rules  merely  extend  to  the  case  of 
certain  specified  contracts,  it  lias  been  admitted,  by  the 
highest  authority,  that  the  executive  has  no  constitutional 
right  to  make  a  contract  which  shall  be  binding  on  the  House 


*  Com,  Jour.  1S61,  p.  89  ;  S.  O.  House  of  Commons,  1862,  No.  78. 
«  Com.  Jour.  July  13,  1869. 

'  See  debates  i>ii  a  proposed  contract  fi^r  the  conveyance  of  the  India, 
China,  and  Australia  mails,  Jhvis.  D.\.  189,  jip.  658-702,   1561. 

*  Hans.  J).  V.  190,  pp.  2010-2020. 

*  Com.  four.  1863,  pp.  3S9,  404  ;  /////.   />.   v.    190,   p.  450. 

"  The  chanc.  of  the  ex.  (.Mr.  Gladstone),  Hans.  D.  v.  172,  p.  1201. 
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of  Commons.*  It  may,  therefore,  be  safely  assumed  that  here- 
after no  contracts,  involving  any  considerable  amount  of  public 
expenditure  beyond  that  which  has  been  granted  for  the 
service  of  the  current  year,  will  be  carried  out  until  the  sanc- 
tion of  parliament  has  been  obtained  on  behalf  of  the  same. 

In  1862,  the  control  of  the  House  of  Commons  over  con- 
tracts received  a  still  more  extended  application,  contracts  f.)r 
and  was  embodied  in  an  act  of  parliament.     In  a  military  works. 
previous  session  {tliat  of  i860),  the  House  had  resolved  to 
grant  the  sum  of  two  million  pounds  to  construct  necessary 
works  for  the  fortification  of  the  British  coasts  ;  and,  in  1862, 
a  bill  was  brouglit  in  to  provide  for  a  large  portion  of  this 
expenditure.     On  July  10,  in  committee  on  the  bill,  a  clause 
was  proposed  by  Sir  Stafford  Northcote  to  declare  that  any 
contracts  to  be  entered  into  by  government  for  this  service 
which  involved  the   expenditure  of  a  greater  sum  than  that 
which  had  been  already  voted  by  parliament  must  be  pre- 
viously approved  by  the  House  of  Commons.     The  ministry, 
at  first,  opposed  this  clause.     The  chancellor  of  the  exchecjuer 
remarked  that  "  the  practical  wisdom  and  the  good  or  bad 
economy  of  such  contracts  was  a  matter  on  which  the  House 
of  Commons,  as  a  deliberative  assembly,  had  not  the  oppor- 
tunity of  forming  an  opinion  in  the  same  way  as  the  executive 
government ;   and   it   was   not  according   to   usage   that  the 
government  should  be  able  to  relieve  itself  of  its  special  re- 
sponsibility with  regard  to  these  contracts  by  a  resolution  of 
the  House  of  Commons.    The  responsibility  of  the  government 
would  be  better  preserved  by  giving  the  House  the  power  of 
interfering  with  these  contracts  before  they  became  valid  than 
by  asking  the  House  to  approve  each  of  them  by  a  resolution."  - 
On  a  division  the  clause  was  negatived  by  a  majority  of  five. 
On  July  14,  however,  the  ministry  announced  their  acceptance 
of  this  provision  ;  '^  and  a  clause  was  introduced  \vi,at  contracts 
into  the  bill,  declaring  that,  whenever  a  contract  I,''|'"'|"^\',''",  , 
shall  be  entered  into  by  government  which  involves  ijou^eof' 
the  expenditure  of  a  greater  amount  than  had  been  <-*^'""'"'"'' 
actually  granted  for  such  service,  such  contract  shall  not  be 

'  Mr.  Gladstone  in  Hans.  D.  v.  157,  p.  X412  ;  and  lb.  v.  189,  p.  702. 
'  Jb,  V.  168,  p.  199. 

*  lb.  pp.  290,  635  ;  25  &  26  Vict.  c.   78,  §  2.      See    Smith's    rati. 
Kemtmb,  1862,  p.   149. 
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binding  until  it  has  lain  for  one  month  on  the  table  of  the 
House  of  Commons  without  disapproval,  or  lias  been  formally 
approved  by  resolutio?~i,  within  that  period.  This  clause  was 
agreed  to  by  both  Houses,  and  forms  part  of  the  statute.^ 

But,  in  1874,  ministers  declined  to  present  to  parliament  a 
copy  of  the  contract  for  building  the  new  courts  of  justice,  on 
the  ground  "  that  it  would  be  injurious  to  the  public  service 
and  unjust  to  the  contractor."^  In  reply,  however,  to  a 
question,  the  House  was  informed  of  the  amount  of  the 
contract."  ^ 


I  I 


?!■  1 1 


5.   The  Remedy  against  Illegal  or  Oppressive  Acts  by  Ministers 

of  the  Crown. 

If  a  minister  of  the  crown  be  guilty  of  any  abuse  of  authority, 
Res  onsibiiit  ^"^  dercHction  of  duty,  he  is  personally  liable,  under 
of  ministers  the  law  and  constitution,  for  his  conduct.*  But,  in 
lor  illegal  acts,  determining  the  liability  of  a  public  functionary 
for  damage  caused  by  his  act  to  a  fellow-subject,  a  seeming 
conflict  between  principles  is  noticeable,  and  an  anxiety  in  the 
breast  of  the  law  on  the  one  hand  to  assist  the  suitor,  \/ho 
pert  hanre  complains  of  wrong,  and  on  the  other  to  protect  the 
officer  who,  inflicting  an  apparent  injury,  has  perchance  but 
done  his  duty.*^  Any  direct  infringement  of  the  law  of  the 
land  by  a  minister  or  officer  of  the  executive  government 
would  rtnder  the  offender  liable,  in  a  court  of  justice,  to  pre- 
cisely the  same  consequences  as  if  he  were  a  private  person. 
Nor  would  it  be  any  justification,  in  an  English  court  of  law, 
to  plead  the  command  of  the  sovereign  as  the  warrant  for  an 
unlawful  act.  It  may  be  stated,  as  a  general  principle,  that, 
in  assuming  on  behalf  of  the  crown  a  personal  responsibility 
for  all  acts  of  government,  ministers  are  privileged  to  share, 
.        .     e     with   the   crown,   in   a   personal   immunity   from 

Immunity  of  ,  '    .  1  i-  r  ^ 

ministers  in       vcxatious  procecdmgs,  by  ordmary  process  of  law, 
courts  of  law.    ^-^j.  jjU^ged  acts  of  opprcssion  or  illegality  in  the 

'  25  &  26  Vict.  c.  78,  §  2.     See  Smith's  Part.  Rememb.  1862,  p.  149. 

'  Hans.  D.   V.  218,  p.  345. 

'  lb.  p.  628.     For  previous  debates  in  the  House  of  Commons  in  regard 
to  the  erection  of  the  Law  Courts,  see  lb.  v.  210,  v.  216,  and  v.  217. 
.    *  Att.-Gen.  in  lb.  v.  176,  p.  2121. 

*  Broom,  Const.  Laxc,  p.  525. 
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discharge  of  their  official  duties,  and  are  responsible  to  parlia- 
ment alone  for  acts  of  misconduct  in  their  official  capacity. 
Nevertheless,  the  courts  of  law  have  established  certain  rules 
which,  so  far  as  they  go,  afford  protection  to  the  subject  against 
the  irregular  exercise  of  executive  authority.  Thus  it  has 
been  determined  that  general  warrants,  issued  by  a  General 
secretary  of  state  to  search  for  and  seize  the  author  warrants. 
— or  the  papers  of  an  author — of  a  seditious  libel,  are  illegal* 
Also,  that  a  warrant  Issued  by  a  secretary  of  state,  to  seize  the 
papers  (generally)  of  the  author  of  a  seditious  libel,  is  illegal.'' 

By  a  decision  of  the  Superior  Court  of  Lower  Canada,  in 
1875  it  was  ruled,  that  an  act  of  government  can-  ^^^.^ 
not  be  set  aside  in  a  court  of  law,  on  the  allegation  responsibility 
that  a  majority  of  cabinet  ministers  had  sanctioned  '" '^e  cabinet. 
it,  upon  the  representation  and  influence  of  particular  ministers, 
and  (as  it  was  afterwards  alleged)  upon  insufficient  grounds ; 
for  "there  is  no  division  of  responsibility  in  a  cabinet," 
and  "the  crown  must  be  held  to  have  known  what  it  was 
about." « 

Apart  from  the  security  afforded  to  the  subject  by  these 
decisions,  the  law  accords  to  persons  who  are  protection  to 
clothed  with  an  official  character  a  peculiar  pro  toe-  officials. 
tion.  On  grounds  of  political  expediency  all  such  persons  are 
preserved  from  liability  to  actions  at  law.  Whether  the 
alleged  liability  arises  out  of  contract  or  out  of  tort,  or  from 
any  matter  of  private  and  individual  complaint  against  a 
minister  of  the  crown,  for  acts  done,  or  directed  to  be  per- 
formed by  him,  in  his  official  capacity,  the  ordinary  tribunals 
of  justice  will  afford  him  special  immunity  and  protection.* 

'  Leach  v.   Money ;  19  State  Trials,  p.  looi  ;  Wilkes  v.  Wood,  lb.  p. 

"53- 

*  Entick  V.  Carrington,  Ih.   1030;  Broom's  Const.  Law,  525-617.     See 

the   proceedings  in  relation  to  general    warrants,  Pari.  Hist.  v.   16,  p. 
207  ;  Hans.  D.  v.  77,  pp.  905,  960. 

'  Att.-Gen.  v.  Middleniiss,  L.  Can.  J.  v.  19,  p.  263  ;  lb.  v.  21,  p.  319. 
See  also  Molson  v,  Chapleau  and  Lynch,  Montreal  Legal  News^  v.  6, 
p.  222. 

*  Broom,  Const.  Ljiw.  pp.  617-623,  726.  See  also  the  case  of  Sullivan 
V,  Lord  Spen^or,  showing  that  the  Lord-Lieutenant  of  Ireland  was  not  to 
be  held  liable  at  law  for  an  act  done  by  him  in  his  official  capacity  {Irish 
L.  T.  Kep.  V.  6,  p.  25;  Hans.  D.  v.  236,  p.  611);  also  Palmer  v. 
Hutchinson,  before  the  Privy  Council  on  appeal  from  Natal,  6  L,  R.  App. 
p.  619  ;  and  see  cases  cited  in  Forsyth,  Const.  Lau\  pp.  84-88.  .  , 
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But,  if  ministers  of  the  ciown  think  fit,  for  reasons  of  public 
policy,  to  take  upon  themselves  the  responsibility  of  directly 
infringing  an  existing  law,  they  are  bound  to  apply  to  parlia- 
ment for  an  Act  of  Indemnity,  to  relieve  themselves,  and  those 
who  have  followed  their  directions  in  the  particular  matter, 
from  the  legal  consequences  of  their  conduct.  On  the  same 
principle,  the  government  is  bound  to  compensate  all  subordi- 
nate officers  for  losses  incurred,  or  damages  awarded  against 
them,  in  the  execution  of  their  duties. 

The  constitutional  remedy  against  an  executive  government 
Their  ^^^  political  crimcs,  or  misdemeanours,  which  may 

responsibility  Operate  injuriously  to  private  individuals — or 
to  par  lament,  ^gg^jj^gj.  ^  minister  of  statc  who  may  be  guilty  of 
injustice  or  oppression  in  the  exercise  of  his  administrative 
functions — is  an  appeal  to  parliament ;  and  more  especially 
to  the  House  of  Commons.  Attempts  to  obtain  redress,  in 
such  circumstances,  by  resort  to  the  courts  of  law  are  unavail- 
ing ;  inasmuch  as  such  complaints  are  not  properly  cognizable 
by  these  tribunals,  which  have  no  jurisdiction  to  coerce  or 
otherwise  control  high  public  functionaries.^  Whereas,  the 
House  of  Commons,  as  the  grand  inquest  of  the  nation,  is 
fully  competent  to  investigate  every  case  of  ministerial  abuse 
or  misconduct,  and  to  visit  upon  the  offender  the  consequence 
of  his  misdeeds." 

In  theory  of  law,  the  judgment  and  decision  upon  every 
Sworn  to  keep  ^^^^tter  of  State  is  that  of  the  sovereign,  who  acts, 
the  king's  according  to  his  discretion,  upon  advice  given  him 
counse  secret.  ^^^  ^  responsible  minister,  who  is  sworn  to  keep  the 
king's  counsel  secret,  and  who  may  not  disclose  elsewhere  the 
nature  of  the  advice  given,  without  his  sovereign's  express 
permission.  Nor  is  this  secrecy  enjoined  merely  as  a  personal 
privilege  or  protection  to  the  sovereign  or  the  minister,  to  be 
waived  as  they  may  think  fit ;  it  is  founded  upon  constitutional 
principle  and  public  policy  which  unite  in  recognizing  the 
importance  of  entire  and  unfettered  freedom  in  any  advice  to 


*  See  Cooley's  article  in  Infer,  Rev.  v.  3,  p.  326. 

*  See  Judgment  of  Court  of  Queen's  Bench  in  case  of  The  Queen  v.  The 
Lords  of  the  Treasury,  Z.  T.  Kep.  N.S.  v.  26,  p.  6$  ;  and  debates  there- 
on in  Hans.  D,  v.  210,  pp.  51-72;  v.  211,  pp.  504,  1868;  and  see 
Wallace  et  alter  v.  Ross;  2  Russell  and  Chesley,  N.  Scotia  Kep.  p.  iyo. 
See  Hans.  D.  v.  180,  pp.  1019-102 
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be  given  to  the  sovereign,  and  the  necessity  for  preserving  the 
king's  counsellors  from  being  harassed  by  actions  on  false  pre- 
tences of  malice  or  corruption.^ 

Every  minister  is  directly  responsible  to  parliament  for  his 
conduct  in  office,  and  for  the  advice  he  tenders  to  his 
sovereign ;  but  he  is  responsible  to  no  other  tribunal.  If  he 
be  put  upon  his  trial  by  parliament,  it  is  right  that  he  should 
be  at  liberty  to  disclose  the  secrets  of  the  council  chamber,  so 
far  as  they  may  affect  his  personal  responsibility 

r       .1  .  1  J  •     •  1.      iU    1.    Council  secrets 

for  the  acts  under  review ;  and  permission  to  that  not  to  be 
end  is  invariably  accorded  by  the  sovereign.  But  ^'^"'^of^,''^^ 
it  is  not  right  for  a  minister  to  disclose  before  a 
jury,  or  before  an  ordinary  court  of  law,  the  counsels  of  the 
crown,  because  these  tribunals  have  no  power  to  follow  up  the 
matter,  and  to  sit  in  judgment  upon  the  advice  given  to 
the  sovereign  by  her  ministers,  or  upon  the  acts  of  the  sovereign 
consequent  upon  such  advice.  And  even  if,  on  any  particular 
occasion,  permission  to  divulge  the  advice  given  by  a  minister 
should  have  been  granted  by  the  sovereign,  for  the  purpose  of 
evidence  in  a  court  of  law,  it  is  very  doubtful  whether  the 
court  would  be  justified  in  allowing  the  disclosure  to  be  made. 
In  the  case  of  Irwin  v.  Grey,  where  the  secretary  of  state  for 
the  home  department  had  been  summoned  as  a  witness,  the 
court  would  not  permit  him  to  be  questioned  as  to  the  advice 
he  had  given  to  his  sovereign ;  and  the  case  was  stopped  by 
the  judge. 2 

*  See  the  American  practice,  to  the  same  effect,  in  Am.  Law.  Rev>  v.  11, 
p.  164. 
'  3  Fost.  and  Fin.  p.  636. 
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SUPPLY   AND    TAXATION. 

"  The  crown,  acting  with  the  advice  of  its  responsible  ministers, 
being  the  executive  power,  is  charged  with  the 
reglriUo^^'"  management  of  all  the  revenues  of  the  country, 
supply  and  c^i^^  ^ith  all  payments  for  the  public  service.  The 
fown,  therefore,  in  the  first  instance,  makes  known 
to  the  commons  the  pecuniary  necessities  of  the  government, 
and  the  Commons  grant  such  aids  or  supplies  as  are  required 
to  satisfy  these  demands;  and  provide  by  taxes,  and  by  the 
appropriation  of  other  sources  of  the  public  income,  the  ways 
and  means  to  meet  the  supplies  which  are  granted  by  them. 
Thus  the  crown  demands  money,  the  Commons  grant  it,  and 
the  Lords  assent  to  the  grant.  But  the  Commons  do  not  vote 
money  unless  it  be  required  by  the  crown;  nor  impose  or 
augment  taxes  unless  they  be  necessary  for  meeting  the  supplies 
which  they  have  voted,  or  are  about  to  vote,  and  for  supplying 
general  deficiencies  in  the  revenue.  The  crown  has  no  con- 
cern in  the  nature  or  distribution  of  taxes ;  but  the  foundation 
of  all  parliamentary  taxation  is  its  necessity  for  the  public 
service,  as  declared  by  the  crown  through  its  constitutional 
advisers."  ^ 

In  entering  upon  a  more  detailed  investigation  of  the  relative 
functions  of  the  crown  and  of  parliament  in  the  matter  of 
supply,  it  is  proposed  to  divide  the  subject  into  three  parts, 
and  to  consider,  first,  the  constitutional  restrictions  upon  par- 
liament in  respect  to  {a)  supply  and  {b)  taxation ;  second,  the 
rights  and  privileges  of  parliament,  and  especially  of  the  House 
of  Commons,  in  the  grant  of  money  for  the  public  service ; 
and  third,  the  oversight  and  control  of  the  public  expenditure. 

*  May,  Pari.  ,Frac.  pp.  6^0,  651,  ed.  1883.     See  also  Mill,  Rep.  Gov. 
p.  90. 
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on  demand  of 
the  crown ; 


I.  (a)  The  Ratrictions  upon  Parliament  in  Matters  of  Supply, 

According  to  ancient  constitutional  doctrine  and  practice, 
no  moneys  can  be  voted  by  parliament  for  any 
purpose  whatsoever,  except  at   the  demand   and  beVranfed  but 
upon  the  responsibility  of  ministers  of  the  crown.^ 

In  former  times,  when  any  aids  and  supplies 
were  required  for  the  public  service,  the  crown  made  known 
its  wants  to  the  House  of  Commons  by  message ;  this  message 
was  taken  into  consideration  by  the  Commons,  and  the 
necessary  supplies  were  voted  by  that  House,  according  to  its 
discretion.  This  mode  of  procedure  in  obtaining  grants  of 
money  admitted  of  no  exception.  It  therefore  left  no  oppor- 
tunity to  any  private  member  to  introduce  any  scheme  of  his 
own  whereby  any  charges  would  be  made  upon  the  people. 
But  in  the  beginning  o^  the  last  century  a  specious  evasion  of 
this  consututional  rule  crept  in.  The  wholesome  system  of 
exchequer  control  in  the  custody  of  public  moneys — which 
afforded  protection  alike  to  the  crown  and  to  parliament 
against  illegal  appropriations — was  made  the  occasion  of 
attempts  to  induce  the  crown,  by  the  exercise  of  parliamentary 
influence,  to  sanction  expenditures  that  were  extravagant  and 
unjustifiable.  Finding  that  there  was  generally  a  balance  of 
public  money  remaining  in  the  exchequer,  as  yet  unappropriated 
to  any  specific  service,  there  was  a  growing  disposition  on  the 
part  of  private  members  to  regard  this  money  as  available  for 
any  purpose  they  might  be  disposed  to  favour.  Petitions  were 
presented   to   tlie    House    from   various   persons        ,. .     , 

* ,    .      .  .  .  1  •    ,-  1  •    1      o""  petitions  for 

claimmg  pecuniary  assistance  or  relief;  which  pecuniary 
being  often  promoted  by  members  who  were  friends  ""ei'^f  received; 
to  the  parties,  and  carrying  with  them  the  appearance  of  justice 
or  of  charity,  induced  the  House  to  approve,  or  at  utmost  to 
be  indifferent  to,  their  success.  By  this  means  large  sums 
were  granted  to  private  persons  improvidently,  and  sometimes 
upon  insufficient  grounds.'*  In  the  year  1705  this  abuse 
became   so    notorious   that,   early  in   the    next   session,   on 

'  Hats.  Free.  v.  3,  p.  168;  Hearn,  Govt,  of  Eng.  pp.  349-351;  Mr. 
GlacL^tone's  speeches,  Hans.  D.  v.  iSi,  p.  1 131  ;  lb.  v.  182,  p.  597. 

'  Hcts.  Prec.  v.  3,  p,  242  ;  Mr.  Ayrton's  speech  on  proposing  the  new 
'^apply  order,  on  March  20,  1866  ;  Hans.  D.  v.  182,  p.  591. 
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December  ii,  1706,  before  any  petitions  of  this  sort  could  be 
again  offered,  the  House  resolved,  "  That  they  would  receive 
no  petition  for  any  sum  of  money  relating  to  public  service, 
but  what  is  recommended  from  the  crown,"  This  resolution 
was  made  a  standing  order  on  June  11,  17 13,  and  amended 
June  25,  1852,  to  bring  it  into  conformity  with  existing 
practice,  by  the  substitution  of  a  new  order  to  declare,  "  That 
f      this  House  will  receive  no  petition  for  any  sum  of 

or  motions  for  .  ,  , .  ^    .  •'    , 

grant  of  money  moncy  rclatmg  to  public  service,  or  proceed  upon 
entertained;  ^^^  motion  for  granting  any  money,  but  what  is 
recommended  from  the  crown."  ^ 

The  uniform  practice  of  the  House  has  construed  this  rule 
to  extend  to  any  motion  which  involves  the  expenditure  of 
public  money,  even  though  it  may  not  directly  propose  a 
grant.  ^ 

And,  although  the  House  is  not  prec^'ided  from  appointing 
a  select  committee  to  inquire  into  an  alleged  grievance  or 
or  reports  of  matter  of  complaint  against  the  government,"  it 
committees.  has  bccn  held  that  a  select  committee  cannot 
recommend  that  public  compensation  should  be  made  to 
individuals  for  losses  incurred,  unless  the  same  had  been 
previously  sanctioned  by  the  crown.*  This  is  a  striking  proof 
of  the  strictness  with  which  this  rule  is  enforced ;  as  the  mere 
report  of  a  committee,  though  entitled  to  respectful  considera- 
tion, does  not  bind  the  House  to  anything,  unless  it  be 
formally  agreed  to  by  the  House  itself. 

But,  while  the  House  of  Commons  has  invariably  maintained 
the  principle  embodied  in  the  foregoing  standing  order,  so  far 
as  it  was  directly  applicable,  the  ingenuity  of  members  has 
discovered  a  way  of  practically  evading  it.     Of  late  years  it 

'  For  cases  illustrating  the  strictness  with  which  the  House  of  Commons 
adheres  to  this  rule,  see  Afir.  of  Pari.  1837,  p.  259;  lb.  1837-8,  p. 
2026;  1839,  p.  123.  The  standing  order  of  June,  1852,  was  extended  to 
charges  upon  the  Indian  revenues,  by  standing  order  of  July  21,  1856. 

*  May,  Pari.  Prac,  1883,  p.  652.  The  recommendation  of  the  crown  is 
signified  either  by  a  message  under  the  sign-manual,  or  by  a  formal  noti- 
fication by  a  minister  of  the  crown  {Hans.  D.  v.  105,  p.  471  j  3  Hats. 
Prec.  pp.  169,  196). 

'  Fourdrinier's  Patent,  Com.  Jour.  v.  92,  p.  309  ;  Mir.  of  Pari,  1837, 
p.  1888  ;  claims  of  J.  Clare,  Hans.  D.  v.  174.  p.  1460. 

*  Fourdrinier's  case.  Com.  Jour.  June  15,  1837  ;  and  see  Hans.  D.  166, 
p.  710. 
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has  become  customary  to  permit  the  introduction  of  bills  by 
private  members,  which,  though   not  professedly  Biiis  imposing 
in  the  nature  of  money  bills,  do  yet  necessitate,  to  p"*^''^  charges 
a  greater  or  less  extent,  the  imposition  of  new  charges  upon 
the   people,  the   precise  extent  of  which   cannot   always   be 
estimated  at  the  outset     These  bills  have  been  either  for  the 
construction  of  Cf^rtain  public  works,  or  for  the  establishment 
or  e\icouragement  of  certain  new  institutions,  or   they  have 
proposed  to  grant  new  salaries  to  officials  to  be  appointed 
under  the  bills,  or  to  grant  compensation  or  aid  to  individuals, 
or  associations   for  various   causes  assigned.     But,  whatever 
may  be  the  precise  object  of  these  bills,  inasmuch  as  they 
establish  grounds  of  expense,  they  are  an  evasion  of  the  con- 
stitutional rule  which  forbids  the  grant  of  money  by  parliament, 
except  on  the  application  of  the  crown.     In  order  to  admit  of 
the  proposed  grant  without  a  direct  violation  of  constitutional 
practice,  bills  of  this  description  invariably  contain  a  clause  to 
the  effect  that  the  necessary  expenses  to  be  incurred  thereby 
should  be  "  defrayed  out  of  moneys  hereafter  voted  by  parlia- 
ment."     The   facilities   attending   the   introduction   of  such 
bills   has    frequently   induced    ministers   themselves   to   take 
advantage  of  this  mode  of  obtaining  the  sanction  of  parliament 
to  their  legislative  measures.     Moreover,  in  certain  circum- 
stances, and  with  a  view  to  facilitate  the  progress  of  public 
business,   bills   of  this   class   have   even   been   permitted   to 
originate  in  the  House  of  Lords.^ 

While  it  is  obvious  that  the  introduction  of  such  bills  by 
ministers  of  the  crown  is  not  open  to  the  same  objections  as 
wher«  they  are  brought  in  by  private  members,  yet  it  is  most 
desirable  that  measures  of  this  description  should  be  subjected 
to  careful  scrutiny,  and  that  the  probable  expense  they  would 
entail  should  be  duly  estimated,  and  made  known  to  the  House 

'  Provided  that  any  clauses  which  infringe  upon  the  privileges  of  the 
Commons  are  formally  struck  out  of  the  bill  before  it  is  sent  to  that 
House.  But  for  *he  sake  of  convenience,  and  to  make  the  measure  intelli- 
gible, such  clauses  may  be  either  written,  or  p^'nted  in  red  ink,  in  the 
copy  of  the  bill  which  is  sent  down  from  the  Lords  ;  in  which  case  they 
are  understood  not  to  form  part  of  the  bill,  l)Ut  to  be  merely  suggestions, 
to  be  offered  for  the  acceptance  of  the  Commons  in  coinmittoe  (si.'c  Rpt.  of 
Joint  Com.  on  Despatch  of  lousiness  with  Evidence,  Com.  Pap.  1868-9,  v. 
7  ;  and  proceedings  on  Divorce  Court  Bill,  Hans.  D.  v.  160,  pp.  1628, 
1734,  1765). 
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by  a  responsible  minister,  before  it  is  called  upon  to  sanction 
.      ,  them.^,    Where   such   bills   have   originated  with 

productive  of  private  members,  they  have,  as  a  general  rule,  been 
great  abuse,  productivc  of  great  abuse,  by  encouraging  in- 
judicious and  extravagant  expenditure.  If  the  principle  of  the 
bill  obtains  the  sanction  of  parliament,  the  faith  of  parliament 
becomes  pledged  to  the  outlay  involved,  and  ministers  are 
obliged  to  include^  in  future  estimates,  distinct  provision  for 
it ;  and,  when  the  particular  grant  that  is  required  to  carry  out 
any  such  measure  is  brought  forward  in  committee  of  supply, 
any  objection  to  its  principle  is  commonly  met  by  the  assertion 
that  it  is  useless,  if  not  unfair,  to  oppose  it  at  this  stage,  inas- 
much as  parliament  has  already  agreed  that  the  proposed 
expenditure  ought  to  be  incurred  So  long  as  private  members 
are  permitted  to  initiate  measures  which  involve  the  expendi- 
ture of  public  money  without  the  previous  consent  of  the 
crown,  It  would  be  m  vam  to  expect  an  economical  administra- 
tion of  the  public  funds.  These  considerations  were  brought 
New  standing  ^^^^^  ^hc  noticc  of  the  House  of  Commons  by  a 
private  member  (Mr.  Ayrton),  who  proposed,  in 
1866,  that,  "The  standing  order  of  June  25,  1852, 
relating  to  applications  for  public  money,  be  re- 
pealed, and,  in  lieu  thereof,  that  this  House  will 
receive  no  petition  for  any  sum  relating  to  public 
service,  or  proceed  upon  any  motion  for  a  grant  or  charge  upon 
the  public  revenue,  whether  payable  out  of  the  consolidated 
fund,  or  out  of  moneys  to  be  provided  by  parliament,  unless 
recommended  from  the  crown  ; "  and  that  the  further  standing 
order  of  the  same  date,  relating  to  public  aids  or  charges  upon 
the  people,  be  repealed,  and  that,  in  lieu  thereof,  it  be  resolved, 
**  That  if  any  motion  be  made  in  the  House  for  any  aid,  grant, 
or  charge  upon  the  public  revenue,  whether  payable  out  of  the 
consolidated  fund,  or  out  of  moneys  to  be  provided  by  parlia- 
ment, or  for  any  charge  upon  the  people,  the  consideration  and 
debate  thereof  shall  not  be  presently  entered  upon,  but  shall 
be  adjourned  till  such  further  day  as  the  House  sh-ill  think  fit 
to  appoint ;  and  then  it  shall  be  referred  to  a  committee  of  the 

*  The  Kensington  Road  Bill,  and  British  Museum  Bill,  Smith,  Par^. 
Rememb.  1862,  pp.  25,  loi.  See  the  debate  in  the  Commons,  on  the 
Public  Offices  (Site  and  Approaches)  Bill,  on  March  7,  1865. 
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whole  House,  before  any  resolution  or  vote  of  the  House  do 
pass  therein."  The  proposed  new  orders  were  accepted  by 
the  government,  approv  J  of  by  experienced  members,  and 
agreed  to  by  the  House.^ 

Under  these  rules  a  bill  by  which  it  is  intended  to  authorize 
a  charge  upon  the  public  revenues  may  be  introduced  upon 
motion,  provided  that  the  money  clauses  are  printed  in  italics. 
Thus  they  form  no  part  of  the  bill,  but  are  treated  as  blanks. 
Before  they  are  discussed  the  queen's  recommendation  must 
be  signified,  and  a  committee  of  the  whole  House  appointed 
to  consider,  on  a  future  day,  the  resolution  authorizing  the 
charge.^  But,  whilst  private  members  are  not  precluded  from 
introducing  bills  of  this  description,  it  is  obvious  that  it  is  most 
desirable  that  such  legislation  should,  as  a  general  rule,  be 
initiated  by  ministers  of  the  crown/ 

And  here  it  may  be  noticed  that  the  practice  of  the  House 
of  Lords,  in  these  particulars,  is  less  stringent  than      ^  ^. 
that  of  the  House  of  Commons.     There  is  no  rule  House  of 
or  usage  of  the   House   of  Lords   to  forbid  the  ^t°[ngen? 
presentation,  discussion,  and  reference  to  a  com- 
mittee of  a  petition  for  pecuniary  redress  or  compensation  ; 
or  for   the  expenditure   of  public   money   in   the   construc- 
tion of  particular  public  works,  or  for  grants  of  money  to 
particular  institutions.^    And,  although  the  House  of  Lords 
has   no   right  to  initiate   measures  of  taxation,  or   proposi- 
tions  for  increasing   the   pecuniary  burdens   of  the   people, 
yet   they  are   not  constitutionally  debarred  froi.    '    nituting 
inquiries,  by  their  own  committees,   into   finan         matters, 
or  into  questions  which  involve   the   expendituic         public 
money.** 

'  Hans.  D.  v.  182,  pp.  591-603.  Notwithstanding  the  increaserl 
stringency  of  these  new  orders,  the  ingenuity  of  members  has  succeeded  in 
evading  them  by  a  form  of  motion  not  directly  contrary  to  the  words  of  the 
standing  order  (see  lb,  v.  209,  pp.  1966,  1996). 

*  The  speaker,  lb.  v.  209,  p.  1952. 

'  lb.  V.  218,  p.  590  ;  also  lb.  v.  220,  p.  854. 

*  Baron  de  Bode's  case,  lb.  v.  173,  p.  1622  ;  v.  174,  p.  962. 

*  Sec  May's  Pari.  Pmc.  ed.  1883,  p.  647.  Lords  committees  were 
appointed  in  1 847,  to  inquire  into  the  receipts  and  charges  of  the  post 
office,  and  into  the  manner  of  keeping  the  accounts  thereof ;  in  1858, 
on  spiritual  destitution  in  populous  places  ;  and  in  i860,  on  the  levying 
and  assessment  of  church  rates. 
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Resolution  or 
address  of  the 
House  ill 
favour  of  a 
particular 
ex{jciiditure. 


Should  any  case  arise,  wherein  it  may  appear  to  be  the  duty 
of  the  House  of  Commons  to  point  out  to  the 
government  public  charges  which  ought  to  be  in- 
curred, they  have  still  undoubted  authority  to  do 
so,  either  by  the  adoption  of  a  resolution,  express- 
ing an  abstract  opinion  in  favour  of  a  proceeding 
which  will  necessitate  a  future  grant  of  money,  or  by  agreeing 
Resolutions  to  address  the  crown  to  incur  certain  expenditure, 
and  addresses  ^yith  au  assuraucc  of  their  readiness  to  make  good 
piiWic"^ "  the  same.  An  abstract  resolution  does  not  finally 
expenditure,  [^md  the  Housc  to  make  the  grant,  and  it  imposes 
upon  the  government  the  responsibility  of  either  accepting  or 
rejecting  the  recommendation.  But  this  is  a  right  which  the 
House  exercises,  and  should  exercise,  with  very  great  reserve, 
and  only  in  peculiar  and  exceptional  circumstances.  More- 
over, tlie  adoption  of  an  abstract  resolution,  for  the  express 
purpose  of  evading  a  wholesome  rule  in  matters  affecting  the 
public  exi)enditure,  should  be  discouraged  as  much  as  possible.^ 
Addresses  from  the  House  of  Commons  to  the  crown,  re- 

.  .  questing  an  issue  of  public  money  for  some  par- 

te originate  h       .        "  •  1  1  n    i  %  • 

in  committee  ticular  purposc,  With  the  assurance  "  that  this 
of  supply.  House  will  make  good  the  same,"  are  required,  by 
standing  order,  to  originate  in  a  com.mittee  of  the  whole 
House.^  This  "  ancient  and  truly  constitutional  method  of 
expressing  the  desire  of  the  House,  that  some  public  charge 
shall  be  incurred,"  remains  unimpaired,  notwithstanding  the 
increased  restrictions  imposed  upon  the  initiation  of  money 
charges  in  1866.^  But  such  addresses  are  only  justifiable  when 
there  is  no  reason  to  apprehend  that  the  supposed  advance 
would  be  disapproved  by  the  other  House  of  Parliament,  whose 
concurrence  is  necessary  to  give  legal  effect  to  any  measure  of 
supply   or   appropriation.      Addresses    have    generally   been 


'  See  May  (citing  precedents),  Par/.  Prac.  ed.  1883,  p.  654 ;  Hans.  D. 
V.  197,  p.  1807  ;  V.  205,  pp.  340,  663,  1871  ;  V.  211,  p.  1238;  also  Mr. 
Gladstone's  speech  on  Mr.  Ayrton's  motion,  March  20,  1S66  j  Hearn, 
Govt,  of  En  if.  p.  350. 

«  May,  Pari.  Prac.  ed.  1883,  p.  691. 

'  Mr.  Gladstone,  Ham.  D.  v.  182,  p.  598;  address  concerning  transit 
of  Venus  in  1874  ;  Corn.  Jour.  v.  124,  p.  404.  By  the  Brit.  N.  Am.  Act, 
1867,  sec.  54,  the  Canadian  House  of  Commons  is  debarred  from  adopting 
an  address  f"or  the  advance  of  public  money  without  a  previous  recom- 
mendation from  the  governor-general. 
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adopted  upon  occasions  of  urgency  which  have  arisen  after  the 
committee  of  supply  lus  closed  its  sitting* — as,  in  order  to 
submit  to  tlie  crown  a  proposal  to  confer  a  pecuniary  benefit 
on  a  particular  person  ;  or  to  show  respect  to  tlie  memory  of 
some  illustrious  person  lately  deceased,  by  the  erection  of  a 
monument  to  his  honour ;  or  for  tlie  purpose  of  obtaining  the 
co-operatijn  of  the  crown  in  a  matter  affecting  the  privileges  of 
the  House.* 

If  a  proposition  be  submitted  to  the  House  of  Commons, 
on  behalf  of  the  crown,  for  a  supply  for  a  particular 
service,  and  an  opinion  should   be  generally  ex-  J.medm'^rSr' 
pressed  by  the  House  in  favour  of  a  more  liberal  fivou.ofa 
appropriation  on  this  behalf  than  that  which  has  thl^ltrtiuu*"^ 
been  asked  for  by  the  government,  while  it  is  con-  ^ij^'^"|"e"n!wn 
fessedly  beyond  the  power  of  the  House  to  vote  a 
larger  sum  ot  its  own  accord,  the  ministry,  in  deference  to  the 
opinion  of  members,  will  sometimes  agree  to  submit  a  motion 
for  the  increased  amount  suggested  ;  '^  or   will  undertake  to 
reconsider  the  matter,  and  to  apply  to  parliament  for  a  further 
grant,  at  a  future  period,  should  it  appear  expedient  so  to  do. 

{b)  The  Restrictions  upon  Parliament  in  Matters  cf 

Taxation. 
As  no  supply  can  be  voted,  so  no  taxes  can  be  imposed 
upon  the  subject,  by  parliament,  for  purposes  of  Proposition 
public  revenue  except  upon  the  recommendation  concerning 
of  the  crown.     Accordingly  any  proposition  for  the  emanate  from 
levy  of  a  new  tax  or  duty — or  for  the  increase  of  ^misters. 
particular  taxes — should  emanate  from  the  government.'    But 

'  3  Hats.  Free.  p.  178-180  n. 

'  See  case  of  the  provision  on  behalf  of  the  widow  and  children  of 
Spencer  Perceval,  Walpole's  Lije  of  Perceval^  v.  2,  p.  303;  the  proposed 
grant  for  purchase  of  an  annuity  for  the  Duke  of  Wellington,  when 
government  recommended  a  vote  of  ;^300,ooo ;  but,  in  deference  to  the 
wishes  of  the  House,  consented  to  ask  for  ;i^400,ooo  for  this  purpose 
{Hans.  D.  v.  27,  p.  831).  See  also  case  of  Sir  H.  Havelock,  lb.  v.  151, 
P-  2355  ;  and  that  of  Lady  Mayo,  lb.  v.  210,  p.  1479  ;  v.  212,  p.  1576. 
But  no  grant  can  be  recommended,  salary  proposed,  or  other  item  in 
estimates  increased,  except  upon  recommendation  of  the  crown  (May, 
Pari.  Prac.  ed.  1883,  p.  673).  It  may  be  reduced  in  committee  of  supply, 
or  by  the  House  itself,  as  in  case  of  Prince  Albert's  annuity  {Alir.  of 
Pari.  1840,  pp.  364,  380,  449). 

»  Hans.  D.  182,  p.  592  ;  v.  228,  p.  1 781  ;  May,  Pari.  Prac.   ed,    1S83, 
p.  674. 
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there  is  a  distinction  in  this  respect  between  imperial  and  local 
taxes.  "  No  private  member  is  permitted  to  propose  an 
imperial  tax  upon  the  people ;  it  must  proceed  from  a  minister 
of  the  crown,  or  be  in  some  other  form  declared  to  be  neces- 
sary for  the  public  service.  But  any  member  may  bring  in 
a  bill  to  impose  heavy  local  burdens."  ^ 

It  should  be  observed,  hovvever,  that  the  rule  confining  tlie 
initiation  of  all  taxation  to  ministers  of  the  crown  is  one  of 
constitutional  practice  merely,  and  is  not  enforced  by  any 
standing  order.  Accordingly  it  has  not  been  invariably  insisted 
upon.-  But,  if  AQt  positively  forbidden,  it  is  nevertheless  highly 
inexpedient  for  a  private  member  to  introduce  a  measure 
affecting  the  public  revenue.  It  is  only  when  such  me^;  jres 
are  in  the  hands  of  ministers  that  legislation  upon  them  can 
be  successful.^ 

It  is  also  an  invariable  rule  of  constitutional  ^jractice  that 
ministers  are  not  required  to  answer  questions  in- 
volving an  explanation  of  their  intentions  as  to 
matters  of  taxation,  until  they  may  deem  it  ex- 
pedient to  the  public  interests  to  declare  them,'* 

The  general  question  of  a  revision  of  a  certain  class  of  duties 
having  been  submitted  to  the  House  by  the  crown, 

Amendments        v    •  r     ^i  i^       ^    r  i  • 

to  government  it  IS  perfectly  Competent  for  any  member,  m  com- 
mittee of  ways  and  means,  or  in  committee  of  the 
whole  House  upon  the  Customs  or  Inland  Revenue 
Acts,  to  offer  an  amendment  to  a  particular  rate  of  duty  pro- 
posed to  be  levied,  either  for  the  increase  or  diminution  of  the 
same  :  it  may  even  be  proposed  to  insert  in  the  schedule  a 
new  rate  of  duty,  provided  it  relates  to  an  article  which  is 
already  included  therein.^  And,  when  the  House  resolves 
itself  into  a  committee  of  ways  and  means  to  consider  of  raising 
supplies  for  the  service  of  the  current  year,  it  is  competent  for 
any  member  to  propose  another  scheme  of  taxation  of  equiva- 
lent amount  as  a  substitute  for  the  government  plan.*'     But  a 

*  Sir  T.  E.  May's  evidence  before  Joint  Com*,  on  Depp-xtch  of  Business^ 
Com.  Fap.  i865j-69,  v.  7,  p.  185  ;  Hans.  D.  v.  215,  p.  1676. 

"  lb.  V.  115,  pp.  66a -66b. 

*  lb.  V.  186,  pp.  160,  1849. 

*  Mir.  of  Purl.   1840,  p.   1203  ;  Hans.  D.  v.  158,  p.  1879;  v.  181,  p. 

963- 

*  Com.  Jour,  1842,  p.  367  ;  Hans.  D.  v.  7$,  p.  1020;  v.  218,  p.  (041. 

'  May,  Pari.   Frac.  etl,   1883,  p.  675.     And  see  a  case  on  June  20, 
1836,  where  a  member  proposed  a  reduction  of  the  soap  duties  in  lieu 
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proposition  made  by  the  chancellor  of  the  exchequer,  in  com- 
mittee of  ways  and  means,  to  require  licenses  to  be  taken  out 
by  brewers,  cannot  be  amended,  upon  the  motion  of  a  private 
member,  by  extending  such  licenses  to  other  manufacturers, 
iron-masters,  and  coal-owners ;  inasmuch  as  this  would  be  a 
new  and  distinct  tax,  and  not  the  mere  crease  of  a  duty  upon 
an  article  already  recommended  by  government  for  taxation/ 

On  July  I,  1855,  in  committee  of  the  whole  House  on  the 
stamp  duties,  the  opponents  of  a  proposed  rate  of  duty  oa 
advertisements  succeeded  in  negativing  the  government  pro- 
position altogether.^  And  on  May  12,  1862,  in  committee  on 
the  Customs  and  Inland  Revenue  Bill,  so  much  thereof  as 
imposed  a  tax  for  brewing  beer  in  private  houses  was  struck 
out ;  the  government  agreeing  to  the  same,  in  deference  to 
the  wishes  of  the  House.^  And,  if  a  proposed  tax  which  has 
been  announced  in  the  budget  excites  general  dissatisfaction, 
it  is  not  unusual  for  the  government  to  acquaint  the  House,  at 
a  subsequent  stage  of  proceeding,  that  they  have  resolved  to 
abandon  it/ 

The  introduction  of  a  bill  or  resolution  for  the  reduction 
or  repeal  of  an  existing  rate  of  taxation,  whether  for  fiscal 
purposes  or  for  the  regulation  of  trade,  is  a  parliamentary 
question,  in  which  the  crown  has  no  direct  concern.^  The 
strict  right  of  a  private  member  to  take  the  initiative  in  such 
a  proceeding  cannot  therefore  be  denied,  and  has  been  acknow- 
ledged of  late  years  by  leading  statesmen/  It  is  inexpedient 
nevertheless   in   the   hidiest   dv'igree    inexpedient  for  private 

,  ,.  ^  ,    ^  .       ,  members  to 

under  parliamentary  government  lor  private  mem-  introduce  such 
bers  to  assume  the  responsibility  of  proposing  such  q"«^t'^"^- 
questions  to  parliament.     It  is  an  important  financial  principle, 
that  '*  the  House  should  not  be  called  upon  to  condemn  taxes 

of  the  government   scheme  for   a  reduction   of  the  duty  on  newspaper 
stamps  (AJir.  oj  Pari.   1836,  p.   1963 ;  Mr.  Gladstone,  Hans,  D.  v.  223, 

p.  389). 

'  lb.  V.  202,  p.  307. 

*  lb.  V.  128,  p.  1 129.  •  lb.  V.  166,  p.  1574. 

*  Proposed  duties  en  club-houses,  and  on  charities  in  1863,  Jb.  v.  170, 
pp.  846,  1102,  1125,  1365,  1395  ;  and  on  matches, //a  v.  205,  pp.  1418, 
1528,  1585-1659. 

*  Hearn,  Govt,  of  Eng.  p.  351  ;  May,  Pari.  Prac.  ed.  1883,  p.  684  ; 
Hans.  D.  v.  211,  p.  1903. 

"  By  ri.!r.  Disraeli,  lb.  v.  125,  p.  1174;  by  Mr,  Gladstone,  lb,  v. 
161,  p.  1667. 
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which  they  are  not  prepared  on  the  instant  to  repeal,"  ^  as  by 
so  doing  they  unsettle  the  minds  of  commercial  men  in  their 
business  transactions,  and  occasion  embarrassment  to  the 
government  in  their  plans  for  the  regulation  of  the  public 

finances.  Abstract  resolutions  advocating  changes 
^soUuions  on  in  the  scheme  or  distribution  of  taxation,  or  the 
particular         imposition  of  ncw  duties;'"  or   the  reduction   of 

particular  branches  of  taxation,  have  been  not 
infrequently  submitted  to  the  House  of  Commons  by  private 
members,  but  they  have  been  generally  resisted  by  the  govern- 
ment as  being  inexpedient  and  impolitic. 

2.  TAe  Iii\i:[/its  and  Privileges  of  Parliament^  and  especially  of 
the  jiouse  of  Commons,  in  the  Gratit  of  Money  for  the 
Public  Sen'ice, 

From  a  very  early  period  in  the  history  of  England  the 
Grant  of  principle  has  been  established,  that   the  right  of 

supplies  by  taxation  and  the  granting  supplies  for  the  public 
parliament.       scrvice  bcloug  cxclusivcly  to  parliament. 

The  old  prerogative  claim  of  the  sovereign  to  levy  taxes  on 
the  subject  at  his  own  will  and  pleasure,  was  first  expressly 
restrained  by  the  declaration,  in  Magna  Charta,  that  "  no 
scutage  or  aid  shall  be  imposed  in  our  kingdom  unless  by 
the  general  council  of  our  kingdom ; "  with  certain  exceptions 
peculiar  to  the  person  and  family  of  the  king  himself. 

This  concession  lies  at  the  foundation  of  our  parliamentary 
institutions,  and  especially  of  the  House  of  Commons  as  a 
distinct  branch  of  the  legislature.  The  growth  of  the  Com- 
mons in  power  and  influence  was  strikingly  exemplified  by  the 
statute  De  tallagio  tion  concedetulo,  in  the  25th  Edward  I.,  by 
which  it  was  declared,  **  That  no  tallage  or  aid  shall  be  taken 
or  levied  without  the  good  will  and  assent  of  the  archbishops, 
bishops,  earls,  barons,  knights,  burgesses,  and  other  freemen 
of  the  land."  8 

Concurrently,  however,  with  parliamentary  taxation,  other 
imposts  used  to  be  levied  by  royal  prerogative,*  independently 

*  Mr.  Gladstone,  Hans.  D.  v.  125,  p.  1 149  ;  v.  173,  p.  1462. 

'  Com.  Jour.  v.  88,   p,   336;   v.  94,  p.  510.';   v.   102,  p.  5S0 ;  v.    103, 
p.  886  ;  Hans.  D.  v.  229,  p.  778. 

'  Stubbs,  Const.  Hist.  v.  2,  pp.  142,  564. 

*  Cox,  Inst.  pp.  600-603. 
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of  the  action  of  parliament ;  but  none  of  these  survived  the 
revolution  of  1688.  It  was  guaranteed  by  the  Bill  of  Rii;hts 
that  henceforth  "  no  man  be  compelled  to  make  any  gift,  loan, 
or  benevolence,  or  tax,  without  common  consent  l)y  Act  of 
Parliament."  And  it  was  finally  established  by  the  Act  of 
Settlement,  "  That  levying  money  for  or  to  the  use  of  the 
crown  by  pretence  and  prerogative,  without  grant  of  parlia- 
ment, for  longer  time  or  in  other  manner  than  the  same  is  or 
shall  be  granted,  is  illegal." 

Since  that  memorable  period  the  crown  has  been  entirely 
dependent  upon  parliament  for  its  revenues,  which 
are  derived  either  from  annual  grants  for  specific  be°us"fnmress 
public  services,  or  from  payments  already  secured  granted  by 
and    appropriated    by   acts    of    parliament,    and 
which  are  commonly  known  as  charges  upon  the  consolidated 
fund.i 

While  the  crown  is  not  at  liberty  to  invite  or  receive  gifts  or 
loans  of  money  for  any  public  service  without  the  consent  of 
consent  of  parliament,  no  person  may  voluntarily  pariianicnt 

1        J  i.1  .  1  .  .       r   necessary  to 

lend  money  to  the  crown,  or  to  any  department  of  receive  gifts 
state,  for  public  purposes,  without  the  sanction  of  '"'  '"'^"''• 
parliament,  under  penalty  of  a  misdemeanour.'*     The  charter 
of  the  Bank  of  England  contains  a  clause  forbidding  money 
transactions  between  the  bank  and  the  treasury,  that  have  not 
received  express  parliamentary  authority.^ 

The  constitutional  principle  of  parliamentary  control  is  also 
applicable  to  advances  or  loans  of  public  money.  Loans. 
to  foreign  powers,  corporations,  or  private  persons ;  Debts  due  to 
to  the  remission  of  debts  due  to  the  crown  by  any  '^^  crt.wn. 

*  Broom,  Const.  Law,  pp.  398-402.  [The  statement  in  the  text  is 
practically,  but  not  literally  correct.  At  the  time  of  the  revolution  the 
crown  enjoyed — as  it  still  enjoys — certain  hereditary  revenues,  but  the 
hereditary  revenues  formed  so  small  a  portion  of  the  whole  that  the  crown 
was  practically  dependent  on  parliament. — Editor.^ 

'  See  debates  in  the  Commons  on  Mr.  Sheridan's  motion  respecting 
voluntary  aids  for  public  purposes  without  the  consent  of  parliament, 
Farl.  Hist.  v.  31,  pp.  83,  97  ;  and  in  the  Lords,  Jb.  p.  122.  See  Lord 
Brougham's  comments  on  this  case,  J/ans.  D.  v.  83,  p.  37  ;  Mr.  ALissey's 
observations  in  his  (ieorge  IlL  v.  4,  p.  77;  Clode,  Mil.  Forces^  v.  i, 
p.  loi  ;  Com.  Pap,  1868-9,  v.  35,  p.  963. 

'  Hans.  D.  v.  162,  p.  887;  and  see  Report  of  the  Comptroller  of  the 
Exchequer,  in  Rep.  Com^  on  I'ublic  Moneys,  Com,  Fap.  1857,  sess.  2, 
V.  9. 
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such  persons  or  powers ;  ^  and  even  to  the  sale  of  property  by 
Government  One  department  of  the  state,  and  its  purchase  by 
sales.  another  department   for  public  uses.     It   equally 

applies  to  the  gift  of  public  money,  or  public  stores,  in  the 
name  or  on  behalf  of  the  crown.**  Public  departments  are 
not  now  at  liberty  to  give  away  stores  without  the  direct 
sanction  of  parliament.  The  rule,  that  no  public  property 
should  be  disposed  of  in  kind,  has  been  **  one  of  the  most 
difficult  achievements  of  financial  reform  during  the  last 
half-century."  Before  the  establishment  of  this  rule  the 
public  never  knew  when  anything  was  given  away,  or  what 
was  the  value  of  the  gift.^  But  by  a  treasury  minute,  issued 
on  May  13,  1871,  pursuant  to  the  First  Report  of  the  Com- 
mittee of  Public  Accounts  in  that  year,  every  public  depart- 
ment is  now  required  to  notify  the  treasury  whenever  it  is 
proposed  to  relinquish  a  claim  due  to  the  public,  whether 
of  cash  or  stores. 

Advances  out  of  the  public  funds,  for  whatsoever  purpose, 
Advances  of  sh  juld  Ordinarily  be  made  only  by  express  authority 
public  money,    of  parliament.^ 

In  urgent  cases,  requiring  immediate  relief,  or  when,  on 
grounds  of  public  policy,  secrecy  is  advisable,  the  government 
can  have  recourse  in  the  first  instance  to  the  "  civil  con- 
tingencies," or  the  "  treasury  chest "  funds,  the  nature  of 
which  will  be  hereafter  explained.  But  they  are  strictly 
accountable  to  parliament  for  all  such  transactions,  and  the 
advances  so  made  out  of  these  funds  must  be  replaced  out  of 
moneys  voted  by  parliament  for  that  service.^  Upon  this 
principle  the  surrender  of  the  rights  of  the  crown  in  cases  of 
"  treasure  trove,"  by  relinquishing   the  same  to  the  finders, 

*  S.  O.  House  of  Commons,  March  25,  1715,  and  March  29,  1707, 
compounding  debts  due  to  the  crown,  Com.  Jour.  v.  75,  p.  167  ;  v.  81, 
p.  66 ;  case  of  the  Crinan  Canal  Co.,  lb.  v.  83,  pp.  213,  219,  251. 

'  Hans.  D.  v.  193,  p.  1279;  Clode,  Mil.  Forces^  v.  2,  p.  445. 

*  Mr.  Gladstone,  on  an  address  for  the  grant  of  gun-metal  to  erect  a 
statue  to  Visct.  Gough,  Hans.  D.  v.  203,  p.  779. 

*  See  Act  57  Geo.  III.  c.  34,  appointing  Public  Works  Loan  Com- 
missioners, and  several  Acts  since  passed  extending  powers  of  that  board  ; 
also  Acts  29  «&  30  Vict.  c.  72  ;  30  Vict.  c.  32. 

*  See  Mr.  Pitt's  advance  to  Messrs.  Boyd,  Benfield  &  Co.  in  1796, 
Pari.  D.  V.  5,  pp.  385-424;  also  Hans.  D.\.  63,  pp.  1 139,  1314;  Peel's 
JMcmoirs,  v.  2,  p.  174;  Knight's  Hist.  0/ Em^.  v.  8,  p.  548 ;  Rep.  on  Pub. 
Moneys,  Cojn.  Pap.  1857,  sess.  2,  v.  9,  p.  615. 
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would  be  unjustifiable,  had  it  not  been  authorized  by  the  Civil 
List  Act.^ 

Directly  the  House  of  Commons  have  agreed  to  the  address 
in  answer  to  the  speech  from  the  throne,  the  com-  Grant  of 
mittee  of  supply  is  at  once  appointed,  for  a  supply. 
future  day,  by  virtue  of  a  standing  order  of  July  28,  1870. 
As  it  is  the  duty  of  this  committee  to  consider  the  estimates 
for  the  current  year,  the  House  then  orders  the  estimates  for 
the  army  and  navy  to  be  laid  before  them,  and  addresses  the 
crown  to  give  directions  accordingly.^ 

3.  The  Co?itrol  of  Parliament  over  the  Reve?iue, 

We  may  now  proceed  to  state  the  various  sources   from 
whence  the  public  revenue  is  derived,  and  the  extent  Pubiic 
to  which  the  revenue  is  subjected  to  the  periodical  revenues, 
revision  and  control  of  the  House  of  Commons. 

The  revenues  of  the  crown  in  Great  Britain  were  anciently 
derivable  from  the  hereditary  lands  of  the  crown,  and  from, 
the  operation  of  various  prerogative  rights.  But,  since  the 
establishment  of  parliamentary  government,  these  revenues 
have  been  mostly  surrendered  to  the  control  of  parliament,  in 
exchange  for  a  permanent  civil  list.  The  public  revenues  of 
the  country  are  now  chiefly  obtained  from  taxes  and  other 
imposts,  which  are  levied  under  the  authority  of  acts  of  parlia- 
ment.' The  whole  revenue,  from  whatever  source  derived, 
is  now  (with  some  trifling  exceptions)  paid  into  the  Bank  of 
England  or  Ireland  to  the  account  of  her  Majesty's  ex- 
chequer. The  old  system  of  retaining  public  money  at  the 
exchequer  itself  has  been  entirely  abolished,  and  this  great 
department  remodelled,  by  recent  legislation,  as  will  hereafter 
appear,  when  we  consider  the  manner  in  which  the  control 
of  parliament  is  exercised  over  the  issue  of  public  money, 

*  I  &  2  Vict.  c.  2,  §  12  ;  Hans.  D.  v.  180,  p.  440.  In  regard  to  the 
prerogative  of  treasure  trove,  see  Forsyth,  Const.  Law,  p.  178. 

*  Com.  Jour.  Nov.  25,  1867. 

*  For  an  historical  account  of  the  several  branches  of  the  public  revenue, 
see  Public  Income  and  Expenditure  of  Gt.  Britain,  1801-1869  {Com.  Pap. 
1868-9,  V.  35,  p.  889,  et  seq.)^  presented  to  parliament  in  1869.  As  to 
the  distinction  between  direct  and  indirect  taxation,  and  the  proportion 
contributed  by  each  to  the  public  revenue,  see  Mr.  Lowe's  and  Mr. 
Disraeli's  observations,  Hans,  D.  v.  206,  pp.  625,  976,  983. 
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The  revenues  which  are  thus  paid  into  the  Bank  of  England, 
to  the  account  of  the  exchequer,  comprise  all  the  principal 
revenues  of  the  kingdom,  including  the  customs  and  inland 
revenue,  and  the  receipts  from  the  post  office. 

Formerly,  the  proceeds  of  parliamentary  taxes  constituted 
Consolidated  separate  and  distinct  funds  ;  but,  by  the  Act  27  Geo. 
fund.  jjj^  Q    j^^  ^  ^y^  it  ;ya,s  directed  that  the  various 

duties  and  taxes  should  be  carried  to  and  constitute  a  fund, 
to  be  called  "  The  Consolidated  Fund."  ^ 

When  the  annual  revenue  raised  by  taxes  is  found  insufficient, 
as  in  the  case  of  war^  to  meet  the  annual  expenditure,  parlia- 
ment grants  authority  to  raise  money  by  loan  to  cover  the 
deficiency.  All  moneys  so  raised  are  dealt  with  like  the 
ordinary  revenue,  and  are  paid  to  the  account  of  the  exchequer 
for  the  credit  of  the  consolidated  fund.* 

Until  the  year  1854,  the  charges  of  collection  and  manage- 
^  .       ment  of  the  revenue  of  customs,  inland  revenue, 

Gross  receipts  ,      ,  .       m  11  <-     1 

to  be  paid  into  and  the  post  office,  were  payable  out  of  the  gross 
•the  exchequer,  jgceipts  of  these  imposts,  respectively,  and  only  the 
net  revenue,  after  these  and  other  deductions,  was  paid  into 
the  consolidated  fund.  The  constitutional  objections  to  this 
practice  were  repeatedly  pressed  upon  the  attention  of  successive 
administrations  without  effect.  At  length,  on  April  -^9,  1847, 
Dr.  Bowring  submitted  to  the  House  of  Commons  a  series  of 
resolutions — based  upon  the  report  of  the  commissioners  of 
public  accounts  in  1831 — recommending  the  adoption  of  an 
approved  system  for  the  security  of  the  public  revenue,  and 
for  ensuring  greater  accuracy,  simplicity,  and  completeness,  in 
the  public  accounts ;  and  requiring  that  the  gross  revenue  of 
the  country,  without  any  deduction  whatever,  should  be  paid 
into  the  public  chest,  and  be  subjected  to  the  surveillance 
and  control  of  parliament.  After  some  debate,  the  motion 
was  withdrawn.  But,  on  April  30,  1848,  the  discussion  was 
again  renewed,  and  Dr.  Bowring  succeeded  in  carrying  his 
resolutions  by  a  bare  majority.  When  questioned  upon  the 
subject  in  the  followin2:  session,  the  chancellor  of  the  ex- 
chequer informed  the  House  that  steps  had  been  taken  by  the 

*  Com.  Pap.  1868-9,  V.  35,  pp.  811-931.     The  consolidated  funds  of 
England  and  Ireland  were  united  by  56  Geo.  III.  c.  98;  and  by  I  Vict. 
c.  2,  various  hereditary  revenues  of  the  crown  were  carried  to  this  fund. 
^  •  Second  Kept.  Com*.  Pub.  Accts.  Conu  Pap,  1873,  v.  7,  p.  207. 
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government  to  carry  out  in  part  the  reforms  proposed  by  the 
resolutions.^  But  it  was  not  until  1854  that  the  great  object 
aimed  at  by  Dr.  Bovvring  was  sought  to  be  accomplished  by  the 
passing  of  a  bill,  which  was  introduced  into  parliament  by  Mr. 
Gladstone,  "to  bring  the  gross  income  and  expenditure  of  the 
United  Kingdom,  etc.,  under  the  more  immediate  review  and 
control  of  parliament."  '^  By  this  act,  it  was  intended  that  le 
whole  of  the  gross  revenues  of  the  country,  derived  from  the 
customs,  excise  (with  the  exception  of  certain  drawbacks,  dis- 
counts, and  repayments),  and  other  taxes  (not  mcludmg  the 
la.id  revenues  of  the  crown,  which  are  otherwise  provided  for), 
should  be  paid  into  the  exchequer,  and  the  cost  „ 

^  XT  T.         '  Cjfoss  revenues 

of  collection  be  defrayed  out  of  votes  of  supply.*''  payable  to 
Besides  the  cost  of  collection,  the  revenue  was  ^^'^^^'i"^''' 
formerly  chargeable  with  certain  judicial  and  other  salaries, 
pensions,  and  other  payments,  under  the  authority  of  various 
acts  of  parliament.  By  Mr.  Gladstone's  act,  these  charges 
were  transferred  either  to  the  consolidated  fund  or  to  the 
annual  supplies  to  be  voted  by  parliament.*  Under  the 
authority  of  this  act  a  very  large  number  of  charges,  previously 
paid  out  of  the  consolidated  fund,  were  placed,  thenceforth, 
in  the  annual  estimates.^  And,  by  the  Act  19  &  20  Vict, 
c.  59,  certain  superannuations  and  other  charges  which  still 
remained  payable  out  of  the  gross  revenues  were  directed  to 
be  removed  from  the  same,  and  placed  upon  the  consolidated 
fund,  etc.  '1  he  only  payments  remaining  which  could  be 
legally  charged  upon  the  gross  revenues  were  the  charges  on 
the  land  revenues  of  the  crown — the  net  receipts  only  of 
which  are  payable  to  the  consolidated  fund,  under  the  statute 
10  Geo.  IV.  c.  50,  §  113,  and  the  Civil  List  Act  of  i  &  2 
Vict. — and  the  drawbacks,  bounties,  repayments,  and  discounts, 
aforesaid. 

But,    notwithstanding    the   acts    of    1854   and    1856,    the 
intentions  whereof  were  clearly  to  require  the  payment  of  the 

'  Hans.  D.  v.  102,  p.  499. 

*  Act  17  &  18  Vict,  c  94. 

*  Mr.  Gladstone's  speech,  in  Hans.  D.  v.  130,  p.  216 ;  see  also  lb.  v. 

135.  P-  301- 

*  As  to  the  results  which  have  followed  from  this  improved  'system,  see 

Peto  on   Taxation^  ch.   ix.   "on  the  Collection  of  the  Revenue;"    and 
Northcote  on  Financial  Policy^  p.  238. 

*  Mr.  Gladstone,  in  Hans.  D.  v.  169,  p.  1945. 
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whole  revenue,  minus  the  drawbacks,  etc.,  above  mentioned, 
into  the  exchequer,  this  result  was  not  obtained,  owing  to  an 
omission  in  the  acts  of  any  provision  to  render  such  a  course 
compulsory.  Accordingly,  the  attention  of  the  committee  on 
public  moneys,  in  1857,  was  directed  to  the  matter,  and  they 
recommended  the  passing  of  a  law  to  make  it  imperative  on 
the  government  to  pay  the  gross  revenues  to  the  exchequer, 
without  any  deductions  than  those  above-mentioned,  in  order 
that  all  issues  for  the  public  service  might  receive  the  previous 
sanction  of  parliament.  They  also  suggested  that,  if  possible, 
the  charges  on  the  land  revenues  should  be  brought  under  the 
same  parliamentary  control.^  By  treasury  minutes,  dated 
February  15  and  December  23,  1858,  the  government  agreed 
to  this  recommendation,  excepting  so  far  so.  the  land  revenues 
were  concerned,  which,  for  reasons  stated,  could  not  be  carried 
out  until  a  new  civil  liFt  should  be  under  consideration. ^  But, 
although  the  treasury  undertook  to  submit  to  parliament  a  bill 
to  effect  this  desirable  improvement,  no  such  measure  was 
brought  forward,  and  this  great  reform  remained  partially 
uncompleted  until  the  passing  of  the  Exchequer  and  Audit 
Departments  Act,  in  1866,  the  tenth  clause  of  which  has 
made  the  practice  obligatory.  Before  the  passing  of  this  act, 
the  cost  of  collection  was  still  deducted  in  some  cases  from 
the  gross  revenue;  in  other  instances  part  of  the  cost  was 
paid  out  of  the  gross  revenue,  and  another  part  voted  by  the 
House  of  Commons  in  the  supplies  of  the  year.^ 

For  considerations  of  public  convenience,  it  is  customary, 
c  ,   .    .         in  the  case  of  the  revenue  departments  generally, 

balanes  in  i  i      •  /■  ^        /      •        ^       r         • 

revenue  to  pay  the  Salaries  of  employes,  m  the  first  mstance, 

departments.  ^^^  q£  rcvenue  Tcceipts,  and  afterwards  to  repay 
these  advances  to  the  exchequer  out  of  the  parliamentary 
votes  for  the  said  departments.  This  practice  has  been 
tacitly  approved  by  the  committee  of  public  accounts,  and  is 
sanctioned  by  the  tenth  clause  of  the  Exchequer  Act."* 


*  Rep.  Com^.  Pub.  Moneys,  p.  4 ;  Com,  Pap,  1857,  2nd  sess.  v.  9. 

*  lb.  1857-8,  V.  34,  p.  3S0;  and  i860,  v.  39,  pt.  i.  p.  174. 

'  Peto  on  Taxation^  p.  210.  But  see  Earl  Grey  on  Pari.  Govt,  (new 
ed.  pp.  85  -90)  for  remarks  on  evil  effects  attending  this  change. 

*  Fifth  Rep.  Com".  Pub.  Accts  Com.  Pap.  1871,  v.  11,  p.  435; 
2nd  Rep.  lb.  1873,  v.  7,  p.  2f,o;  Treasury  Minute,  lb.  1867,  v.  39, 
P-  337. 
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With  this  exception,  therefore,  the  whole  public  revenue  of 
the  country,  together  with  moneys  received  from  consolidated 
loans,  is  placed  to  the  account  of  the  consolidated  f"nd. 
fund,  out  of  which  all  public  payments  are  made.  Such 
payments  are  twofold :  i.  By  authority  of  permanent  grants, 
under  acts  of  parliament.  2.  Pursuant  to  annual  votes  in 
committee  of  supply,  payable  out  of  the  consolidated  funds  by 
ways  and  means  annually  provided. 

4.   The  Control  of  Parliament  over  Expenditure. 

The  services  provided  for  by  permanent  grants  are  in  the 
Tji'oportion   of   about   thirty   millions   to   seventy  Permanent 
millions  of  revenue.     They  are  as  follows  : —  grants. 

I.  The  National  Debt,^  includ'ig  the  funded  and  unfunded 
debt ',  2.  The  civil  list ;  3.  Annuities  to  the  royal  family,  and 
pensions ;  4.  Salaries  and  allowances  of  certain  independent 
officers ;  5.  Courts  of  justice ;  6.  Certain  miscellaneous 
services,  comprising  interest  and  sinking  fund  of  the  Russian, 
Dutch,  and  Greek  loans,  compensations,  etc.  These  charges 
are  made  payable  out  of  the  consolidated  fund,  by  permanent 
statutes,  from  year  to  year,  without  any  renewal  of  parlia- 
mentary authority.^ 

The  annual  charges  for  the  maintenance  of  the  naval  and 
military  forces,  for  the  collection  of  the  revenue.  Annual 
and  for  the  various  civil  services,  are  prepared  in  charges. 
the  respective  departments  of  state  to  which  they  severally 
belong,  are  afterwards  revised  and  approved  by  the  treasury, 
and  are  then  submitted  to  the  House  of  Commons^  by 
command  of  the  crown. 

*  Amos,  Primer  of  Eng.  Const,  ed.  1875,  p.  222.  For  origin  of  national 
debt,  see  Macaulay,  Hist,  of  Eng.  v.  4,  p,  319.  For  particulars  regarding 
several  sinking  funds  established  since  17 16,  and  progressed  opinion  in 
parliament  on  question  of  sinking  fund  for  reduction  of  national  debt, 
see  Com.  Pap.  1868-9,  v.  35,  pp.  1194-1214;  38  &  39  Vict.  c.  45; 
treasury  minute  of  July  23,  188 1,  on  Mr.  Gladstone's  scheme  for  further 
reducing  the  national  debt,  Com.  Pap.  1881,  v.  17,  p.  307.  For  pre- 
cautions taken  to  secure  punctual  payment  of  interest  to  the  national 
creditor,  and  also  payment  of  other  fixed  charges  by  the  Bank  of  England, 
on  oehalf  of  government,  see  Shilling  Mag.  v.  4,  p.  44. 

^  For  financial  history  of  these  great  heads  of  expenditure,  see  Com, 
Pap.  1868-9,  V.  35,  pp.  996-1134. 

'  It  is  not  customary  to  send  the  estimates  to  the  House  of  Lords.  In 
17S6  they  applied  for  a  copy,  and  were  refused  by  the  Commons.  In 
1839  they  succeeded  in  obtaining  a  copy,  "almost  for  the  first  time  in 
their  history"  [Hans,  D.  v.  159,  pp.  1140,  1503). 
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In  order  that  the  House  may  be  informed,  as  early  as  pos- 
Presentation  of  siblc,  of  the  expenditure  lor  which  they  will  have 
the  estimates,  to  providc,  the  foUowing  resolution  was  agreed  to 
on  February  19,  182 1,  and  has  ever  since  been  complied 
with : — 

"That  this  House  considers  it  essentially  useful  to  the  exact 
fierformance  of  its  duties,  as  guardians  of  the  "' ''  ^  purse,  that, 
during  the  continuance  of  the  peace,  whe.  .  parliament 
sliall  be  assembled  before  Christmas,  the  estimates  for  the 
navy,  arniy,  and  ordnance  departments  should  be  presented 
before  January  15  then  next  following,  if  parliament  be  then 
sitting;  and  that  such  estimates  should  be  presented  within 
ten  days  after  the  opening  of  the  committee  of  supply,  when 
parliament  shall  not  be  assembled  till  after  Christmas." 

The  estimates  for  civil  services,  commonly  called  the  miscel- 
laneous estimates,   together   with   those   for    the 
revenue   departments   and   packet    service,   were 
usually  presented  somewhat  later  in  the  session.     Since  1857, 
the  committees  on  public  moneys,  on  miscellaneous  expendi- 
ture, and   on  public  accounts,   have  all   recommended  that 
these  estimates  should  be  laid  on  the  table  every  session,  as 
soon  as  possible  after  the   meeting   of  parliament,   but   the 
government  experienced  great   difficulty  in   expediting  their 
delivery.^     On  March  21,  1862,  the  House  of  Commons  was 
informed  by  the  chancellor  of  the  exchequer  (Mr.  Gladstone) 
that,  while  it  was  most  desirable  to  carry  out  this  recommenda- 
tion as  strictly  as  possible,  these  estimates  could  not  be  pre- 
sented with  the  same  regularity  as  those  for  military  and  naval 
services ;    inasmuch  as  their  complete  preparation  depended 
not  merely  on  other  public  departments,  but  upon  members  of 
commissions,  governing  bodies  of  institutions,  and  even  on 
others  who  gave  gratuitous  services  to  the  public ;  and  that,  if 
the  House  laid  down  any  fixed  rule  on  the  subject  it  would  be 
complied  with,  **  but  the  effect  would  be  that  the  miscellaneous 
estimates  would  be  imperfect,  and  the  practice  of  presenting 
supplementary  estimates — one  of  the  greatest  financial  evils 
the  House  could  endure — would  of  necessity  prevail."  ^ 

The  objection  urged  by  Mr.  Gladstone   in   the  foregoing 

*  Treasury  minute  of  De»..  23,  1858,  in  Com.  Pap,  i860,  v.  39,  pt.  i. 
p.  176. 

-  Hans,  D,  v.  165,  p.  1930. 
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remarks  against  the  practice  of  supplementary  estimates  is 
one  that  he  has  repeatedly  pressed  I  upon  the  Supplementary 
attention  of  parliament.  In  1862  he  stated  that  he  «''""'ai«s. 
regarded  such  esiimites  "with  great  jealousy.  Though  very 
plausible  in  tlieorv,  he  thought  that  in  practice  nothing  tended 
so  much  to  def^-at  the  efficacy  of  parliamentary  control  as  the 
easy  resort  to  supplementary  estimates.  To  render  this  control 
effectual,  it  wa^  necessary  that  the  House  of  Commons  should 
have  the  money  transactions  of  the  year  presented  to  it  in  one 
mass,  and  in  one  account.  If  it  is  to  be  a  set  of  current  trans- 
actions, with  a  balance  varying  from  time  to  time,  the  House 
would  never  know  where  it  was.  If  supplementary  estimates 
were  easily  and  frequently  resorted  to,  the  House  would  be 
obliged,  in  self-defence,  to  appoint  a  permanent  finance  com- 
mittee." ^ 

The  gradual  augmentation  of  the  general  administrative 
business  of  the  country,  which  has  taken  place  since  the  peace 
of  1815,  and  which  is  a  proof  of  growing  national  prosperity,  is 
unavoidably  accompanied  by  a  proportionate  increase  in  the 
demands  of  nearly  every  department  of  the  civil  government — 
an  increase  moderate  in  each  instance,  but  amounting  to  a 
considerable  sum  in  the  aggregate." 

The  increase  in  the  civil  service  estimates  is  also  attributable 
to  additional  duties  imposed  upon  government  by  recent  legis- 
lation in  the  supervision  and  control  of  various  branches  of 
industry ;  to  increased  grants  in  aid  of  education,  for  the  pre- 
vention of  crime,  and  for  the  relief  of  local  rates  ;  and  to  the 
transference  to  the  annual  estimates  of  large  items  of  expendi- 
ture previously  charged  upon  the  consolidated  fund  or  the 
civil  list,  and  not  directly  cognizable  by  the  House  of  Cora- 

'  Com.  on  Pub.  Accts.  Com.  Pap.  1862,  v.  ii,  Evid.  1571  ;  also  Hans. 
D.  V.  169,  p,  i860 ;  and  debate  on  supplementary  estimates  submitted  by 
Mr.  Disraeli,  in  i866,  lb.  v.  184,  pp.  1292,  1673  '■>  V'  185,  p.  499.  But  in 
regard  to  supplementary  estimates  submitted  early  in  a  session,  to  make 
good  deficiencies  in  grants  of  a  previous  year — a  practice  now  invariable 
— see  Mr.  Ayrton's  observations,  lb.  v.  194,  p.  539. 

*  See  statement  of  votes  and  expenditure  for  civil  services  from  1835  to 
1869,  Com.  Pap.  1868-9,  V.  35,  p.  1 138;  lb.  1868-9,  v.  42,  p.  627,  etc. 
For  a  comparison  between  the  civil  service  estimates  in  1853  and  in  1877, 
see  Hans.  D.  v.  233,  p.  659  ;  H.  Mann,  Cost  of  Civil  Service,  Statist. 
Soc.  Jour.  'y.  32,  pp.  40-47  ;  Remarks  on  increase  of  navy  estimates,  Hans. 
D.  v.  192,  p.  48. 
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mons.^  These  additional  expenditures  of  government  have 
often  given  rise  to  imputations  of  extravagance  which  probably, 
in  some  cases,  have  not  been  unfounded,  and  have  naturally 
led  to  various  expedients,  on  the  part  of  financial 
red°uc°don  in  reformers,  to  effect  reductions  in  the  same.  The 
Spi^Jditure.  Constitutional  course  of  appointing  a  committee 
of  public  accounts  will  be  noticed  in  its  proper 
place.  Such  committees,  however,  are  necessarily  limited  to 
the  investigation  of  past  transactions,  and  to  the  consideration 
of  questions  arising  out  of  the  management  of  financial  matters 
by  the  executive  government. 

Not  content  with  legitimate  inquiries  into  past  expenditure, 
_      . ,    ,      attempts  have  occasionally  been  made  to  induce 

Committee  to  »  r    /-t  •  i 

revise  the  the  Housc  01  Comuions  to  appomt  select  com- 
estimates.  mittces  to  Tcvise  the  estimates  before  they  should 
be  submitted  to  the  committee  of  supply ;  but  these  attempts 
have  been  uniformly  unsuccesstul.  In  one  or  two  instanceb, 
during  the  reign  of  William  III.,  we  read  of  the  estimates, 
with  other  accounts,  being  referred  to  a  select  committee ; " 
but  since  the  doctrine  of  ministerial  responsibility  has  been 
properly  understood,  no  such  proceedings  have  been  per- 
mitted.^ 

The  estimates  of  the  supplies  required  by  government  for 
Contents  of  the  the  servicc  of  he  year  are  divided  into  separate 
estimates.  .  votcs,  or  rcsolutions,  which  appropriate  specified 
sums  for  services  specially  defined,  and  for  the  period  of  one 
year.  Some  of  the  votes  are  for  very  large  amounts,  but, 
practically,  there  is  no  more  difficulty  in  dealing  with  such 
votes  than  with  any  others,  inasmuch  as  each  vote  is  accom- 
panied, in  the  printed  estimates,  with  a  list  of  the  particular 
items,  or  heads,  of  expenditure,  which  are  intended  to  be 
defrayed  out  of  the  same.  In  addition  to  the  information 
thus  afforded  in  regard  to  the  proposed  expenditure,  the 
printed  estimates  contain  numerous  explanatory  tables  and 
notes,  in  relation  to  particular  branches  of  expenditure ;  and 
preliminary  abstracts,  lists  of  accounting   departments,  and 

*  Com.  Pap.  1868-9,  V.  35,  pp.  1138-II41  ;  Hans.  D.  v.  233,  pp.  659- 
662. 

«  lb.  V.  165,  p.  1325. 

•  [The  statement  in  the  text  is  too  strong.  The  estimates  were  referred 
♦^o  a  select  committee  in  1848,  and  the  precedents  for  this  course  were 
detailed  by  Sir  C.  Wood  in  lb,  v.  96,  p.  1063. — Editor.^ 
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Statements  of  grants  in  aid  of  local  taxation  and  expenditure. 
Tlie  estimates  are  now  submitted  to  the  House  of  Commons 
in  much  greater  detail  than  formerly,  in  order  to  meet  the 
increasing  demand  for  full  and  accurate  information  upon  all 
matters  which  concern  the  public  expenditure.^ 

The  estimates  for  miscellaneous  civil  services"  are  now 
arranged  under  seven  heads,  or  classes,  of  subjects,  civii  service' 
viz.  I.  Public  works  and  buildings;  2.  Salaries  and  estimates, 
expenses  of  public  departments  ;  3.  Law  and  justice ;  4.  Educa- 
tion, science,  and  art ;  5.  Colonial,  consular,  and  other  foreign 
services ;  6.  Superannuation  and  retired  allowances,  and 
gratuities  for  charitable  and  other  purposes;  7.  Miscellaneous, 
special,  and  temporary  objects.  Then  follow,  as  a  separate 
class,  estimates  for  the  revenue  departments,  post-office,  packet 
and  telegraph  services.  And  a  general  imiex  to  the  entire 
estimates  is  appended. 

^  The  treasury  expressed  an  opinion,  in  1866,  that  hereafter 
it  would  be  more  convenient,  not  only  as  a  means  of  facilitating 
discussion  on  the  estimates  in  the  House  of  Commons,  but 
also  in  the  subsequent  preparation  and  audit  of  the  appropria- 
tion accounts  of  the  expenditure  incurred,  that  the  services 
conducted  under  the  responsibility  of  distinct  departments  of 
the  government  should,  as  far  as  possible,  be  grouped  together 
in  a  distinct  series  of  votes.  This  opinion  was  concurred  in 
by  the  committee  of  public  accounts,^  and  has  since  been 
carried  out.*  The  civil  service  estimates  are  now  preceded  by 
a  statement  showing  the  services  in  each  class  for  which  the 
several  departments  will  be  required  to  account,  and  to  each 
vote  is  appended  the  sub-heads  under  which  it  will  be  accounted 
for.  Moreover,  pursuant  to  the  Act  31  Vict.  c.  9,  in  regard  to 
extra  receipts,  votes  for  the  precise  amount  required  for  each 
department  are  taken,  while  the  receipts,  heretofore  applied  in 
reduction  of  said  amounts,  are  now  paid  into  the  exchequer. 

*  Hans.  D.  v.  167,  p.  56;  lb.  v.  171,  p.  322. 

'  For  account  of  miscellaneous  civil  service  estimates,  their  classification; 
gradual  increase  and  revision,  with  view  to  reduction,  see  Peto  on  Taxation^ 
p.  310;  Rpts.  of  Com*,  on  Misc.  Exp.  in  1S47-8,  and  Pub.  Accts.  in  i86i 
and  1862,  Mr.  Gladstone,  Hans.  D.  v.  174,  p.  538. 

*  Treas.  minute,  June  22,  1866,  Com.  Pap,  1866,  v.  39,  p.  143,  etc. ; 
Rep.  Com.  Pub.  Accts.  1866,  v.  7,  pp.  557,  564;  Special  Rep,  (Exch.  and 
Audit  Bill),  Com.  Pap.  1866,  v.  7,  Evid.  193,  194,  207. 

*  Hans.  D.  v.  197,  p.  1191;  Civ.  Serv.  Est.  1S68-9,  and  1869-70. 
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This  system  has  ciused  a  considerable  increase  in  the  nominal 
amount  of  the  votes,  but  it  enables  the  House  to  exercise  a 
greater  control  over  the  expenditure  of  the  various  depart- 
ments.^ 

When  the  estimates  have  been  presented  to  the  House,  they 
are  ordered  to  be  printed  for  the  use  of  members,  and  are 
referred  to  the  committee  of  supply. 

The  sittings  of  the  committee  of  supply  then  commence.' 
Committee  of  When  the  navy  or  army  estimates  are  under  the 
supply.  consideration  of  the  committee,  it  is  customary  to 

permit  members  to  animidvert  upon  the  whole  estimates,  or 
upon  naval  or  military  matters  generally,  before  the  first  vote 
is  moved ;  and  this  opportunity  is  usually  taken  by  the  mover, 
to  review  the  whole  policy  of  the  estimates.  But,  after  the 
first  vote,  the  discussion  is  strictly  confined  to  the  particular 
vote  before  the  committee.'  The  civil  service  estimates  used 
to  be  considered  to  be  of  too  miscellaneous  a  description  to 
be  dealt  with  in  a  general  statement  /  but  in  1877,  in  deference 
to  opinions  expressed  in  the  House  of  Commons, 
the  chancellor  of  the  exchequer  undertook  that  the 
secretary  of  the  treasury,  before  moving  these 
estimates,  should  give  some  general  explanations 
upon  the  progress,:  'e  increase  of  civil  service  expenditure." 

Each  resolution  of  supply  is  proposed  from  the  chair  in 
T5     ,   .  the  following  words :   "  That  a  sum  not  exceed- 

Resoluticns  in     .  _  =»    ,  ,  ,  ,_    ,  „     . 

committee  of  mg  £^  '  be  granted  to  her  Majesty  for 
supply.  j.|-jg  object  specified  in  the  particular  vote  in  the 

printed  estimates.  This  motion  may  be  either  agreed  to  or 
negatived,  but  it  is  not  competent  for  the  committee  to  make 
any  alteration  tlierein  which  could  change  the  destination  of 
the   vote,^   or  increase   the   amount   proposed,^  because  the 

'  Hans.  D.  v.  191,  p.  Ii6ij  Civ.  Serv.  Est.  1869-70,  Com.  Pap. 
1868-9,  y.  42,  pp.  3,  12. 

'^  But  in  1869  a  vote  on  account  was  taken  before  the  presentation  of  the 
estimates. 

'  Hans.  D.  v.  181,  pp.  1321,  1525  ;  v.  223,  p.  656. 

'*  //'.  V.  iSi,  p.  1783;  v.  191,  p.  984;  and  see  Rep.  Com",  on  Pari. 
Business,  Com.  Fap.  1871,  v.  9,  p.  29;  May,  Pari.  Prac.  ed.  1883,  p.  677. 

*  Hans,  D.  v.  232,  p.  1040 ;  v.  233,  p.  125. 

®  Votes  of  parliament  are  not  taken  for  fractions  of  a  pound. 

'  The  speaker,  Hans.  D.  v.  71,  p.  295;  lb.  v.  169,  p.  1774  ;  v.  173, 
p.  1282. 

»  Mir.  of  Pari  1834,  p.  615;  Hans.'D.  v.  148,  p.  392.     So  a  motion  to 
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House  of  Commons  can  only  vote  money  pursuant  to  the 
recommendation  of  the  crown.  In  like  manner,  it  is  irregular 
to  move  an  instruction  to  the  committee  of  supply,  as  it  is 
only  competent  for  the  committee  to  consider  the  estimates 
which  have  been  submitted  to  the  consideration  of  the  House 
by  the  crown.^ 

The  votes  in  committee  of  supply  are  usually  proposed  for 
large  sums  for  particular  heads  of  service ;  but,  as  votes 
the  separate  items  for  which  the  supply  is  required  supply. 
are  detailed  in  the  estimates,  the  practice  of  the  House  (as 
altered  in  1857)  permits  of  a  question  being  put  that  any  item 
objected  to  "  be  omitted  from  the  proposed  vote,"  or,  "  be 

reduced  by  the  sum  of  j[^ ,"  as  the  case  may  be.     Where 

a  general  reduction  of  a  particular  vote  is  proposed,  the 
question  is  first  put  upon  the  smallest  amount  proposed  to  be 
granted ;  and,  in  like  manner,  if  more  than  one  amendment 
be  offered,  conformably  to  the  ancient  order  of  the  House, 
"That  where  there  comes  a  question  between  the  greater  and 
lesser  sum,  or  the  longer  and  shorter  time,  the  least  sum  and 
the  longest  time  ought  first  to  be  put  to  the  question."  ^  After 
a  motion  for  the  reduction  of  a  particular  item  in  a  vote  has 
been  proposed  from  the  chair,  it  is  not  competent  to  propose 
a  motion  in  relation  to,  or  to  debate,  a  previous  item,**  but  any 
question  in  regard  to  the  same  may  be  raised  upon  the  report 
of  the  resolutions  to  the  House. 

Formerly,  when  a  motion  had  been  put  from  the  chair  to 
omit  or  reduce  an  item  in  a  vote,  it  was  no  longer  Reduction  of  a 
competent  to  move  for  a  reduction  of  the  vote  ^ote. 

increase  the  number  of  men  in  a  vote  on  the  army  estimates,  though  pro- 
fessedly intended  merely  to  rectify  an  error  in  the  calculations  of  ministers, 
was  declared  to  be  irregular  {Hans.  D.  v.  169,  p.  1267). 

'  The  speaker,  Mir.  of  Pari.  1828,  p.  1972  ;  but  see  proceedings  in 
case  of  Capt.  Ross,  the  Arctic  navigator,  to  obtain  for  him  a  grant  of  ^^5000. 
Upon  his  petitioning  the  House  of  Common.-;,  with  the  consent  of  the  crown  : 
his  petition  was  referred  to  a  select  committee,  reported  upon  favourably, 
and  then,  his  petition  having  been  previously  referred  to  the  committee 
of  supply,  a  vote  was  agreed  to  in  supply  on  motion  of  a  private  member, 
to  grant  him  the  sum  recommended  by  tfie  select  committee  {lb.  1834,  pp. 
608,  797,  843,  2864).  And  see  a  similar  case  in  regard  to  a  vote  proposed 
by  Mr.  Hume,  in  committee  of  supply,  for  the  purchase  of  1250  copies  of 
Marshall's  Digest  of  Statistics,  lb.  1834,  p.  15 13. 

2  May,  Pari.  Prac.  ed.  1883,  p.  671  ;  Hans.  D,  v.  172,  p.  1026. 

^  lb.  V.  179,  p.  1286. 

VOL.  II.  > 
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generally.^  But  in  1868  this  practice  was  altered,  and  a  rule 
adopted  to  permit  an  amendment  for  a  reduction  o(  the  whole 
vote,  after  a  decision  of  the  committee  upon  a  particular  item, 
on  the  ground  that  members  ought  to  be  always  free  to  adopt 
the  more  constitutional  course  of  moving  the  general  reduction 
of  a  vote,  leaving  it  to  ministers  to  determine  in  what  way  the 
retrenchment  could  be  best  carried  into  effect.  But  after  a 
question  had  been  put  for  a  reduction  of  the  whole  vote  no 
motion  can  be  made  to  omit  or  reduce  any  item.*  But  a 
motion  for  the  reduction  of  a  vote  by  a  particular  amount,  if 
negatived,  may  be  followed  by  another  for  a  smaller  reduction, 
provided  only  that  a  distinct  and  separate  issue  is  thereby 
submitted.^ 

It  is   irregular  to   move  in  committee  of  supply  for  the 
adoption  of  a  general  resolution  in  regard  to  any 
committee  of     particular  vote,*  or  to  move  that  a  particular  vote 
supply.  Y)e  referred  to  a  select  committee.     But  a  vote  can 

be  reduced,  with  the  ulterior  object  of  moving  in  tlie  House 
for  the  appointment  of  a  select  committee  to  inquire  into  the 
question  connected  therewith.^ 

A  vote  proposed  in  committee  of  supply  may  not,  in  point 
Postponement  of  fomi,  be  postponcd,  bccause  there  is  no  period 
of  a  vote.  to  which  it  can  be  postponed.''     But   the  mover 

may,  with  the  consent  of  the  committee,  withdraw  it,  and 
submit  it  again  on  another  day,  with  or  without  alteration,  and 
either  as  a  distinct  vote,  or  in  separate  items.'' 

The  committee  of  supply  considers  the  money  to  be  voted 

for  the  current  year.     Where  the  proposed  grant  is 

m"oney'^i.s^voted  ^lot  part  of  the  scrvicc  of  the  current  year — as,  for 

only  for  the       instaucc,  a  permanent  increase  to  judges'  salaries 

current  year.  .       ,       '        *  .■'     .  ° 

Money  votes  — it  IS  morc  regular  to  propose  it  in  any  other 
commhtees  of  co^mittee  of  the  whole  House  than  the  committee 
of  supply,  provided  the  queen's  recommendation  is 
first  signified,  and  on  their  report  a  bill  is  ordered, 
or  a  clause  inserted  in  a  bill  already  before  the  House.^ 

The   entire   sums   proposed   to  be  granted   for   particular 

•  JIans.  D.  V.  148,  p.  1083  ;  v.  191,  pp.  1009-1013. 

•  lb.  pp.  T025-1033,  1464-1466.  *  Jb.  V.  236,  p.  592. 

*  Mir.  of  Pari.  1831,  p.  1826  ;  1831-2,  p.  3472. 

*  Hans.  D.  v.  172,  p.  131.  '  lb.  v.  159,  p.  549. 
^  Mir.  of  Pari.  1839,  p.  1408;  1840,  p.  1867. 

'  See  May's  Prac.  ed.  1883,  p.  693. 
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services  are  not  always  voted  at  the  same  time,  but  a  certain 
sum  is  occasionally  voted  either  "on  account"  or  as  a  vote  of 
credit. 

Votes  of  credit  are  usually  asked  for  on  behalf  of  contem- 
plated war  expenditure,  when  it  is  necessary  to  votes  of 
have  ample  funds  on  hand,  and  impossible  to  credit. 
determine  beforehand  the  exact  amount  required.^  Never- 
theless, they  should  be  strictly  limited  both  as  to  their  amount 
and  object.  In  two  or  three  instances  only  between  the 
revolution  and  1735  were  unlimited  votes  of  credit  given  to 
the  ministers  of  the  crown  for  army  or  navy  purposes.  Ever 
since,  when  the  Commons  have  granted  a  vote  of  credit,  they 
have  named  a  specific  sum  in  the  Appropriation  Act,  and  have 
prescribed  the  purpose  to  which  it  must  be  applied.^ 

Votes  *'  on  account "  were  formerly  restricted  to  occasions 
of  unexpected  emergency,  arising  out  of  ministerial  votes  "on 
changes,  when  it  was  desirable  to  place  at  the  account." 
disposal  of  government  funds  for  the  public  service  without 
specifically  appropriating  the  same  to  particular  items  of 
expenditure.  In  such  cases  it  is  usual  to  vote  a  portion  only 
of  the  yearly  estimates,  and  in  the  following  session  to  inquire 
into  the  expenditure  thereof,  in  order  to  ascertain  that  it  was 
duly  appropriated  to  legitimate  purposes.^  When  parliament 
is  about  to  be  dissolved,  upon  a  ministerial  crisis,  it  is  obviously 
improper  to  call  upon  the  House  of  Commons  to  vote  either 
the  mil  amount  or  all  the  details  of  the  proposed  estimates, 
and  so  commit  the  country  to  the  financial  policy  of  ministers 
whose  fate  is  about  to  be  determined  by  a  general  election. 
The  duty  of  finally  deciding  upon  these  estimates  should  be 
reserved  for  the  new  House  of  Ccmmons.  Meanwhile  the 
supply  of  credit  should  be  restricted  to  such  an  amount  as 
may  be  absolutely  required  for  the  public  service,  until  the 
reassembUng  of  parliament,  and  the  vote  "  on  account " 
should  not  be  regarded  as  in  any  degree  pledging  the  House 
to  an  approval  of  the  entire  estimates.* 

•  May's  Prac.  ed.  1883,  p.  680 ;  Hans,  D.  v.  203,  p.  1440. 

'  Clode,  Mil.  Fore,  of  the  Crown^  v.  i,  pp.  124-127  ;  Com.  Pap.  1868-9, 
V.  35,  p.  1171. 
'  See  3  Hatsell,  pp.  213-215. 

*  Hans.  D.  v.  144,  p.  2170;  lb.  v.  158,  p.  1667.  This  course  was  fol- 
lowed, upon  pending  ministerial  changes,  in  1841,  1857,  and  1859  (see 
May's  Prac.  ed.  1883,  p.  678). 
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Within  the  last  few  years,  however,  the  practice  of  taking 
c        .     f     votes  "  on  account "  has  become  general.^     This 

Surrender  of        .  .  .  .  o 

unexpended  IS  owing  to  the  mtroQUction  of  a  new  rule,  making 
balance.  gjj  grants  in  supply  applicable  only  to  "  payments 

to  be  made  within  the  financial  year,"  and  requiring  the 
government  to  surrender  into  the  exchequer,  at  the  end  of  the 
year,  all  unexpended  balances.  This  change  of  system  was 
completely  effected  at  the  expiration  of  the  financial  year 
terminating  on  March  31,  1863,  when,  "for  the  first  time  in 
our  financial  history,  all  the  services  were  required  to  surrender 
the  balances  standing  to  their  credit,"  an  arrangement  which 
has  necessitated  an  j,pplication  to  parliament,  before  the  close 
of  the  first  quarter  of  the  new  financial  year,  for  a  vote  "  on 
account,"  to  meet  the  ordinary  charges  accruing  therein.^ 
But  the  balances  are  not  surrendered  until  the  public  accounts 
committee  have  reported  upon  the  various  appropriation 
accounts  of  the  past  financial  year,  and  decided  what  is  the 
right  sum  to  surrender.  Meanwhile  they  are  available  to 
meet  expenditure  of  the  said  year,  which  has  been  actually 
incurred,  but  which  has  not  yet  been  brought  to  account.^ 
It  is  an  established  rule  that  a  vote  "  on  account "  should 
involve  no  new  principle,  but  should  m.erely  provide  for  the 
continuation  of  services  which  had  been  sanctioned  in  the 
previous  year ;  and  it  is  the  practice  not  to  take  more  than 
two  or  three  months'  supply,  except  in  certain  particular  cases 
of  public  emergency;  so  that  the  committee,  in  agreeing  to 
votes  "  on  account,"  are  not  pledged  to  the  estimates  for  the 
year,  in  anticipation  of  the  opportunity  to  be  afterwards 
afforded  of  voting  them  in  detail.^ 

While  the  government  are  solely  responsible  for  the  pro- 
priety and  extent  of  any  application  to  the  House 
forgrarn'oV^    to   grant  supplies,  the  Commons  are  themselves 
supply.  responsible   for   voting  the   same.®      The   House 

looks  to  the   executive   to   state   what  is  wanted,  and    to 


»  Com.  Pap.  1868-9,  V.  35,  p.  142. 

^   Chanc.  of  Exch.  in  Ham.  D.  v.  170,  p.  209  ;  lb.  v.  195,  p.  524  ;  v. 

210,  n.  607. 

3  51.1  Kep.  Com''.  Pub.  Ace.  Com.  Pap.  1871,  v.  11,  p.  613. 
♦  Hans.  D.  v.  181,  p.  1780;  and  sec  lb.  v.  195,  p.  523  ;  v.  197,  p.  1440  j 
V.  200,  p.  1583  ;  V.  205,  p.  1034  ;  V.  211,  p.  1049. 
6  //'.  V.  191,  pp.  1 192,  1748,  1770. 
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make  known  to  them  all  that  is  necessary  to  satisfy  them 
of  the  expediency  of  the  grant.  If  the  information  com- 
municated be  not  full  and  satisfactory,  it  is  always  in 
the  power  of  the  House  to  withhold  the  grant  of  any 
particular  item  until  they  are  satisfied  with  tho  reasons  given 
for  it.^ 

It  is  the  peculiar  province  of  the  government  to  decide  upon 
the  several  amounts  required  to  carry  on  the  public  service 
and  to  maintain  the  credit  of  the  country  at  home  and  abroad. 
None  others  are  equally  competent  to  form  a  judgment  on 
this  question.      On   the  other   hand,   the  vigilant   oversight 
which  is  constitutionally  exercised  by  the  House  of  Commons 
over  the  public  expenditure  is  a  continual  check  Effects  of 
upon  ministers,  and  serves  to   prevent  profligate  debates  in 
and  extravagant  outlay,^  which,  in  times  past,  when  th^  puh^k 
this  control  was  less  stringently  applied,  was  of  too  expenditure. 
frequent  occurrence.     The  debates  on  the  estimates,  tiiough 
generally  but  thinly  attended,  have  been  productive  of  incal- 
culable public  advantage.     For,  while  it  is  impossible  for  a 
numerous   representative    assembly   to    scrutinize   details   of 
expenditure,  and  to  form  an  accurate  opinion  in  regard  to  all 
the  items  embraced  in  the  estimates,  equally  devoid  of  extrava- 
gance or  parsimony,  nevertheless  the  moral  influence  which  is 
exercised  over  the  government  by  criticizing  the  votes  sub- 
mitted for  adoption  in  committee  of  supply  is  a  more  efficient 
and  desirable  restraint  upon  improper  expenditure  than  even 
the  formal  rejection  of  particular  votes.^ 

The  function  of  the  House  of  Commons,  in  matters   of 
supply,  is  to  exert  a  watchful  but  general  control  ^       „. 

t^'-    J\  .  °  ,  .  Controlling 

over  the  executive  government,  with  a  view  to  inauence  of  the 
prevent  unnecessary  outlay,  and  to  check  abuses  ^°"^*=- 
in  the  public  expenditure;  leaving  to  the  ministers  of  the 
.  rown  the  responsibility,  which  properly  belongs  to  their 
position,  of  asking  for  such  supplies  as  the  necessities  of  the 
state  require,  and  of  enforcing  to  the  utmost  a  strict  economy 
in  the  use  of  the  funds  entrusted  to  them.* 

In  point  of  fact,  since  the  introduction  of  parliamentary 

*  Smith's  Far/.  Remcmb.  1862,  p.  in. 

'  See  lb.  1861,  p.  154  ;  and  lb.  p.  146,  Chatham  Dockyard. 
'  Sir  S.  Northcote,  in  Hans.  D.  v.   165,  p.  890;  Mr.  Childers,  //'.  v. 
192,  p.  938. 

*  See  Grey,  Pari.  Govt,  new  ed.  p.  88. 
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government,   it   has   only  been   on   rare   and   comparatively 

unimportant  occasions  that  the  demands  of  the 

estimates'  ^      crown  for  suppHes  for  particular  services  have  not 

rejected  by       been  compHcd  with.     As  a  general  rule,  whatever 

the  Commons.  •■.  ,  ,  1,1  •       ^   r        A^ 

sums  mmisters  have  stated  to  be  required  for  the 
use  of  the  state,  the  Commons  have  freely  granted. 

Independently,  in  the  first  instance,  of  the  committee  of 
Bills  involving  supply,  there  is  another  mode  of  initiating  pro- 
money  charges  cccdings  for  the  grant  of  public  money — namely, 
by  the  introduction  of  bills  for  the  construction  of  public 
works,  the  establishment  of  new  institutions,  or  for  other 
purposes,  which  necessitate,  to  a  greater  or  less  extent,  new 
charges  upon  the  people.  Sometimes  the  government  is  autho- 
rized by  such  bills  to  undertake  the  construction  of  certain 
public  works,  the  cost  of  which  is  to  be  defrayed  out  of  the 
consolidated  fund.^  But  usually  such  bills  contain  a  clause 
providing  that  the  charges  in  question  shall  be  defrayed  "out 
of  moneys  to  be  voted  by  parliament."  Hitherto  it  has  been 
customary  to  permit  bills  of  this  description  to  be  introduced 
by  private  members,  without  reference  to  the  government ; 
but   this  practice   led   to  so  much  irregularity,  that,  in   the 

^^  ^^  session  of  1866,  a  new  standing  order  was  adopted, 

recommended  requiring  the  recommendation  of  the  crown  to  be 
by  the  crown,  g^yen  before  the  House  will  entertain  any  motion 
that  will  involve  a  charge  upon  the  public  revenue,  whether 
direct  or  out  of  moneys  to  be  provided  by  parliament.^  This 
order  is  intended  to  place  the  responsibility  for  such  bills,  if 
not  their  initiation,  in  the  hands  of  the  government.  But,  in 
any  circumstances,  it  is  incumbent  upon  the  House  of 
Commons  to  exercise  a  strict  oversight  and  control  over 
measures  of  this  kind,  as  well  as  over  the  direct  financial  pro- 
positions of  ministers. 

There  still  remains  an  undisputed  right,  on  the  part  of  the 

House  of  Commons,  to  withhold  altogether  the 

H(fi?se°to'^^      supplies  asked  for  on  the  part  of  the  crown.     Be- 

refuse  the         fore  the  introduction  of  parliamentary  government, 

this   formidable   instrument  of  attack  was   often 

made  use  of  to  wrest  from  an  arbitrary  monarch  the  redress  of 


*  See  the  Fortifications  Expenses  Acts,  passed  in  i860  and  following 
years  to  1869. 

'  See  atUe,  p.  190. 
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grievances.  But  now  there  is  no  longer  any  need  to  resort  to 
such  an  extreme  measure,  and  this  once  dreaded  weapon  "  lies 
rusty  in  the  armoury  of  constitutional  warfare."  "  The  pre- 
cedent of  1784,^  0;  the  first  formation  of  Pitt's  solitary 
administration,  is  the  solitary  instance  in  which  the  ">^tance. 
Commons  have  exercised  their  power  of  delaying  the  supplies. 
They  were  provoked  to  use  it  by  the  unconstitutional  influence 
of  the  crown,  in  dismissing  the  Coahtion  ministry.  But  the 
dissolution  showed  that  the  country  was  with  George  III.  and 
Pitt,  and  opposed  to  his  opponents,  and  the  new  House  of 
Commons  accordingly  failed  to  take  notice  of  the  matter. 
Since  that  time  the  experiment  of  delaying  the  supplies  has  not 
been  repeated.  Their  responsibility,  indeed,  has  become  too 
great  for  so  perilous  a  proceeding.  The  establishments  and 
public  credit  of  the  country  are  dependent  on  their  votes,  and 
are  not  to  be  lightly  thrown  into  disorder.  Nor  are  they 
driven  to  this  expedient  for  coercing  the  executive,  as  they 
have  other  means,  not  less  effectual,  for  directing  the  policy  of 
the  state."  ^ 

The  resolutions  of  the  committee  of  supply  are  reported  to 
the  House  on  a  future  day ;  they  are  then  agreed  Resolutions  of 
to,  disagreed  to,  or  re-committed,  as  the  case  may  committee  of 
require.     If,  on  consideration  of  the  report,  it  be  ''"PP'y- 

*  In  1784  the  prime  minister,  Mr.  Pitt,  was  in  a  minority  in  the  House 
of  Commons,  and  it  was  well  known  that  he  was  only  waiting  for  the 
supplies  in  order  to  dissolve  parliament.  The  estimates  had  passed 
through  the  committee  of  supply,  when,  on  January  12,  the  House  of 
Commons  resolved  that  any  public  officer  who,  in  reliance  upon  the  votes 
in  supply,  should  cause  to  be  paid  any  sums  of  money  for  the  public 
service,  after  the  prorogation  of  parliament,  and  without  the  express 
authority  of  an  Act  of  Appropriation,  would  be  guilty  of  "a  high  crime 
and  misdemeanour,  a  daring  breach  of  a  public  trust,  derogatory  to  the 
fundamental  privileges  of  parliament,  and  subversive  of  the  constitution." 
Nevertheless,  the  prorogation  and  dissolution  of  parliament  took  place 
before  the  passing  of  the  Appropriation  Act.  The  new  House  of  Commons 
was  favourable  to  Mr.  Pitt's  administration,  and  it  appearing,  by  returns 
furnished  to  the  House,  that  ministers  had  abstained  from  using  any  moneys 
not  actually  granted  by  law,  but  such  as  the  exigencies  of  the  state  impera- 
tively required,  no  further  proceedings  were  had  upon  the  matter  (5  Hat- 
sell,  206-209.  See  the  comments  and  explanations  of  Mr.  Perceval, 
chancellor  of  the  exchequer  in  1807,  on  this  case,  Pari,  D.  v.  9,  p.  631). 
The  supplies  in  question  were,  however,  rt  'oted  in  the  next  session,  and 
included  in  the  Appropriation  Act,  24  Geo.  III.  sess.  2,  c.  44. 

'  May,  Const.  Hist.  v.  i,  pp.  470-472 ;  and  see  Hearn,  Govt,  of  Eng. 
pp.  357-360. 
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means. 


thought  necessary  to  increase  the  sum  granted  by  the  com- 
mittee of  supply,  the  resolutions  proposed  to  be  increased 
must  be  re-committed.  The  House  may  indeed  lessen  the 
sum  proposed  to  be  granted  without  re-committal,  but  to  in- 
crease the  amount  would  be  to  impose  a  charge  not  previously 
sanctioned  by  the  committee. 

"  But  these  resolutions,  although  they  record  the  sanction 
of  the  House  of  Commons  to  the  expenditure  submitted  to 
them,  and  authorize  a  grant  to  the  crown  for  the  objects  speci- 
fied therein,  do  not  enable  the  government  to  draw  from  the 
consolidated  fund  the  money  so  appropriated.  A  further 
authority  is  required,  in  the  shape  of  a  resolution 
co^nmi'ttees  of  in  Committee  of  ways  and  means,  which  must  be 
embodied  in  a  bill,  and  be  passed  through  both 
Houses  of  Parliament,  before  practical  effect  can 
be  given  to  the  votes  in  supply,  by  authorizing  the  treasury  to 
take  out  of  the  consolidated  fund,  or,  if  that  fund  be  insuffi- 
cient, to  raise  by  exchequer  bills  ^  on  the  security  of  the  fund, 
the  money  required  to  defray  the  expenditure  sanctioned  by 
such  votes.  The  votes  in  committee  of  supply  authorize  the 
expenditure  ;  the  votes  in  committee  of  ways  and  means  pro- 
vide the  funds  to  meet  that  expenditure. 

"The  manner  in  which  this  provision  is  made  is  as  follows  : 
As  soon  after  the  commencement  of  the  session  as  possible, 
when  votes  on  account  of  the  great  services  have  been  re- 
ported, a  resolution  is  proposed  in  committee  of  ways  and 
means  for  a  general  grant  out  of  the  consolidated  fund 
towards  making  good  the  supply  granted  to  her  Majesty. 

"  This  grant  never  exceeds  the  amount  of  the  votes  actually 
Ways  and  passed  in  committee  of  supply  ;  upon  this  resolu- 
MeansActs.  tion  a  bill  is  founded,  which  passes  through  its 
various  stages,  and  finally  receives  the  royal  assent,  at  a  very 
early  period  of  the  session ;  and  then,  but  not  before,  the 
treasury  are  empowered  to  direct  an  issue  of  the  consoli- 
dated fund  to  meet  the  payments  authorized  by  the  vote 
in  supply  of  the  Housv    of  Commons.^    The  constitutional 

*  For  the  origin,  history,  and  practice  in  regard  to  exchequer  bills,  see 
Hans.  D.  v.  i6i,  p.  1309;  v.  165,  p.  131  ;  v.  180,  p.  285;  Report  on 
Public  Moneys,  Com.  Pap.  1857,  2nd  sess.  v.  9,  pp.  532-538. 

^  May,  Pari.  Prac.  ed.  1883,  p.  683  ;  Hans.  D.  v.  136,  pp.  1310,  1395  '* 
Second  Rep.  Com",  of  Pub.  Accounts,  Com.  Pap.  1863,  v.  7,  p.  479 ;  see 
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effect  of  this  proceeding  is  that,  until  the  queen  and  the  House 
of  Lords  have  assented  to  the  grant  of  ways  and  means,  the 
appropriation  of  the  public  money  directed  by  the  vote  in 
supply  of  the  House  of  Commons  is  inoperative.  These 
general  grants  of  ways  and  means,  upon  account,  provided  by 
successive  Acts  of  Parliament  during  the  session,  in  anticipa- 
tion of  the  specific  appropriations  embodied  in  the  Appropria- 
tion Act  passed  at  the  close  of  the  session,  may  be  viewed  as 
the  form  in  which  parliament  considers  it  most  convenient  to 
convey  their  sanction  to  the  ad  interim  issue  of  .  ,  .  ,  . 

,  ,.  "^  ,  ....  Ad  interim 

pubhc  money  upon  the  appropriation  directed  by  advances  of 
the  Commons  alone,  relying  upon  their  final  con-  "^°"^y* 
firmation  being  obtained  at  the  close  of  the  session.  The 
final  grant  of  ways  and  means  to  cover  the  whole  of  the  sup- 
plies voted  in  the  session  is  always  reserved  for  the  Appropria- 
tion Act ;  thus,  although  the  House  of  Commons  at  an  early 
period  of  the  session  might  have  voted  the  whole  of  the 
supplies  of  the  year,  they  could  still  hold  their  constitutional 
check  upon  the  minister  by  limiting  the  grant  of  ways  and 
means  to  an  amount  sufficient  only  to  last  such  time  as  they 
might  think  proper  to  give  him  the  means  of  carrying  on  the 
public  service,  and  they  are  by  such  limited  grants  at  all  times 
enabled  to  prevent  the  minister  from  dissolving  or  proroguing 
parliament."  ^ 

When  the  first  report  of  the  committee  of  supply  has  been 
received  by  the  House,  and  agreed  to,  a  day  is  comn^ijteeof 
appointed  for  the  House  to  resolve  itself  into  a  ways  and 
committee  "  to  consider  of  ways  and  means  for  '"^^"*- 
raising  the  supply  granted." 

Exchequer  Act,  4  Will.  IV.  c.  15,  §  11  ;  and  for  examples  of  Sessional 
Ways  and  Means  Acts,  see  13  Vict.  c.  3,  §  7  ;  21  Vict.  c.  6,  etc. 

*  Report  on  Public  Moneys,  Com.  Pap.  1857,  sess.  2,  v.  9  ;  Memo,  on 
Finanv''ial  Control,  pp.  26,  27.  See  the  Chanc.  of  Excheq.  observations  in 
hans.  D.  V.  136,  pp.  1310-1326,  1395.  Parliament  was  dissolved  in  1807, 
before  the  Irish  Money  Bills  had  been  passed,  but  the  public  expenditure 
was  maintained  out  of  moneys  appropriated  by  parliament  {lb.  v.  9, 
pp.  618,  631).  On  the  death  of  George  III.,  in  1820,  the  dissolution  took 
place  before  the  Appropriation  Bill  was  passed.  The  Lords  at  first 
resented,  but  ultimately  acquiesced  in,  this  arrangement.  Again,  in  1831, 
during  the  Reform  Bill  crisis,  parliament  was  dissolved  before  the  Appro- 
priation Bill  was  passed.  But  the  estimates  were  re-voted,  and  the  moneys 
formally  appropriated  by  the  new  parliament  (//-'.  v.  4,  pp.  1631,  1635  ; 
May,  Pari.  Prac.  ed.  683,  p.  640,  «.) 
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It  is  in  the  committee  of  ways  and  means  that  the  financial 
statement  of  the  chancellor  of   the  exchequer  is 

*  "  ^*  *  usually  made.  The  introduction  of  the  budget 
has  been  thus  described  :  "  Before,  or  soon  after  the  close  of 
each  financial  year^  [which  ends  on  March  31],  the  chancellor 
of  the  exchequer  submits  to  the  House  of  Commons  a  general 
statement  of  the  results  of  the  financial  measures  of  the  pre- 
ceding session,  and  gives  a  general  view  of  the  expected 
income  and  expenditure  of  the  ensuing  year ;  he  intimates  at 
the  same  time  whether  the  government  intends  to  propose 
the  repeal  of  any  taxes,  or  the  raising  of  money  by  the  impo- 
sition of  taxes,  or  by  loan,  or  otherwise. 

This  exposition  of  the  state  of  the  finances  for  the  past  and 
ensuing  year  gives  the  House  of  Commons  all  the  necessary 
information  to  enable  them  to  exercise  an  important  check 
upon  the  minister,  by  limiting  his  means  of  raising  money  to 
the  sums  actually  required  for  the  public  expenditure.  If  his 
statement  shows  a  larger  surplus  revenue  than  the  House  of 
Commons  considers  it  prudent  to  leave  as  a  margin  to  the 
government,  pressure  is  immediately  brought  to  bear  upon  it 
to  procure  a  reduction  of  taxation ;  ^  if,  on  the  other  hand, 
the  minister  shows  that  the  revenue  will  be  insufficient  to 
meet  the  expenditure,  it  rests  exclusively  with  the  House  of 
Commons  to  grant  or  to  refuse  the  demands  which  may  be 
submitted  to  them  for  meeting  that  deficiency.  The  intention 
of  this  budget  'Statement  is  not  only  to  lay  before  the  HouoC 
of  Commons  the  scheme  of  taxation  for  the  ensuing  year,  but 
to  satisfy  them  that  the  public  income  to  be  raised  in  the  year 
will  be  sufficient,  and  no  more  Ihan  sufficient,  to  meet  the 
expenditure  which  the  government  proposes  to  incur  within 
the  year."  ^ 

After  the  chancellor  of  the  exchequer  has  concluded  his 
r.    ,.  financial  statement,  it  is  customary  for  members 

Questions  .  j  '       .  ,.■'., 

upon  the  to  risc  and  put  questions  to  him  with  respect  to 

budget.  .         g^j^y  point  which  may  require  further  explanation. 

*  Changes  have  been  made  from  time  to  time  in  the  termination  of  the 
financial  year  (see  Com.  Pap.  1868-9,  v.  35,  p.  813). 

'  Remarkable  instances  of  yield  of  revenue  in  excess  of  estimate,  Hans, 
D.  V.  210,  p.  615  ;  V.  218,  p.  640. 

'  Rep.  on  Public  Moneys,  Com.  Pap.  1857,  sess.  2,  v.  9 ;  Memo,  on 
Financial  Control,  by  Sir  G.  C.  Lewis  (Chanc.  of  Excheq.),  lb.  p.  519.  For 
the  derivation  of  the  word  "  Budget,"  see  Statistical  Jour.  v.  29,  p.  325. 
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This  is  a  convenient  practice,  and  is  much  to  be  preferred 
to  that  of  raising,  at  once,  a  general  debate  upon  the  budget, 
as  it  enables  the  whole  ministerial  scheme  to  be  laid  before 
the  country  in  a  complete  and  intelligible  shape.^ 

As  a  general  rule,  all  propositions  directly  dealing  with  the 
revenue  derivable  from  customs,  excise,  or  assessed  ., 

,       ,  ,  t-  •  •!•      •         •  Measures 

taxes,  whether  by  way  of  mcrease  or  dimmution,  considered  in 
ought  to  be  treated  in  connection  with  the  financial  ^^^  i^udget. 
measures  of  the  year,  and  should  form  part  of  the  budget  of 
the  chancellor  of  the  exchequer ;  so  as  to  admit  of  the  House 
exercising  its  constitutional  control  over  all  such  measures  at 
one  and  the  same  time,  viewing  them  as  parts  of  one  com- 
prehensive plan.'*  But  cases  will  sometimes  arise  wherein  a 
departure  from  this  rule  is  expedient :  as,  for  instance,  when 
there  are  reasons  that  make  it  desirable  that  a  proposed  duty 
should  take  effect  from  an  earlier  period  of  the  year  than  that 
at  which  the  financial  statement  is  made ;  ^  or,  where  the 
object  to  be  attained  has  no  special  reference  to  the  revenue, 
but  is  for  the  regulation  of  trade.* 

It  is  a  recognized  parliamentary  rule,  that  no  important 
measure  can  be  advantageously  considered  by  the  House 
immediately  after  the  statement  of  its  principles  by  the 
minister  of  the  crown.  Thus  the  chancellor  of  the  exchequer 
submits  the  financial  statement,  but  never  asks  the  assent  of 
the  House  thereto  until  a  future  day;  or  if,  for  financial 
reasons,  the  affirmation  is  asked  of  any  particular  proposition, 
it  is  always  considered  a  mere  formal  affirmation,  and  the 
merits  of  the  question  remain  open  to  further  consideration.* 
But  the  budget  submitted  on  April  4,  1867,  was  an  exception 
to  the  general  rule.  Being  simple,  concise,  and  generally 
acceptable,  the  resolutions  of  ways  and  means  were  moved, 
debated,  agreed  upon,  and  ordered  to  be  reported  to  the 
House  at  the  same  sitting.*^ 

*  Gladstone  (Chanc.  of  Excheq.),  Hans.  D,  v.  183,  pp.  165,  411. 

*  lb.  V.  185,  p.  499. 

'  Duty  on  Dogs  Bill,  Jb.  v.  185,  p.  474. 

*  Sugar    Duties,   lb.   pp.    348,   355  ;    May,    Pari.    Prac.    ed.    1883, 
p.  693. 

*  Mr.  Gladstone,  Hans.  D.  v.  185,  p.  489 ;  lb.  v.  186,  p.  1130 ;  lb.  v. 
195.  P-433;  V.  205,  p.  1531. 

"  lb.  V.  186,  pp.  1110-1159. 
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All  taxes  are  not  necessarily  proposed  in  the  committee  of 
Tares  voted  ways  and  means.  Though  the  distinction  is  not 
in  committee  always  obscrvcd,  it  is  the  usual  practice  to  confine 
meanroT  the  deliberations  of  this  committee  to  such  taxes 
otherwise.  ^^  ^^^.g  niorc  distinctly  applicable  to  the  immediate 
exigencies  of  the  public  income ;  and  to  consider,  in  other 
committees  of  the  whole  House,  all  fiscal  regulations,  and 
alterations  of  permanent  duties,  not  having  directly  for  their 
object  the  increase  of  revenue.^  Accordingly,  it  is  irregular 
to  move,  in  committee  of  ways  and  means,  a  general  motion 
concerning  taxation — as ''that  it  is  expedient  to  equalize  the 
duties  levied  on  the  descent  of  real  and  personal  property ;  '* 
or,  an  amendment  deprecating  an  addition  to  the  funded  debt 
— though  it  is  quite  competent  for  a  private  member  to 
propose  a  scheme  of  taxation,  to  raise  the  supplies  required 
for  the  service  of  the  year,  by  way  of  amendment  to  the 
government  proposition.^ 

It  is  the  invariable  course,  in  committee  of  ways  and  means, 
to  submit  to  the  House  resolutions  which  alter  or  impose 
taxation  before  those  which  are  intended  simply  to  repeal 
taxation.^  Upon  the  moving  of  the  first  resolution,  though  it 
may  refer  to  but  one  specific  proposal,  members  may  discuss 
the  whole  financial  statement.* 

Duties  are  either  annually  voted,  upon  the  recommendation 
Annual  and  ^^  ^'^®  chanccllor  of  the  exchequer,  in  his  budget, 
permanent  or  they  are  imposed  for  a  term  of  years,  or  made 
taxation.  permanent,  by  special  Acts  of  Parliament.'     Occa- 

sionally certain  duties  heretofore  voted  annually  are  made 
permanent ;  ^  but  while  it  is  in  the  discretion  of  government 
to  propose  to  parliament  a  greater  or  less  amount  of  per- 
manent taxation,  from  time  to  time,  it  is  i.  .  desirable  "to 
vary  the  constitutional  practice  of  always  maintaining  some 
large  amount  of  taxation  to  be  annually  voted  byths  House."' 
It  is  right,  however,  that  the  great  bulk  of  the  revenue  arising 
from   taxation  should  be   levied  under   permanent   or  ffuasi 

*  May,  Pari.  Free.  ed.  1883,  p.  693. 

*  Mir.  of  Pari.  1840,  p.  3042 ;  and  lb.  1841,  sess.  2,  p.  468. 

*  Hans.  D.  v.  162,  p.  1330.  *  Mr.  Gladstone,  It.  v.  224,  p.  290. 
'  Northcote,  Financial  Policy^  passim. 

*  Hans.  D.  v.   162,  p.   1981  ;  v.   174,  pp.   1986,  2021  ;   Smith's  Pari. 
Rem.  1864,  p.  77  ;  liearn,  Govt,  of  Eng.  p.  357. 

^  Hans.  D.  v.  90,  p.  1343. 
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permanent  Acts,  in  order  to  maintain  the  pul)lic  credit  on 
a  firm  footing,  and  for  the  security  of  the  commercial  interests 
of  the  country,  which  would  suffer  if  existing  imposts  were 
liable  to  frecjuent  change.^ 

It  is  an  important  privilege  of  the  House  of  Commons  that 
sufificient  time  should  be  allowed  for  deliberation  Time  to  be 
upon   any  proposition   submitted   by  government  allowed  to 
relative   to  taxation  or  public  expenditure. **     No  financia'i'^ 
resolutions  of  the  committee  of  ways  and  means  'mestions. 
should  be  reported  to  the  House  on  the  same  day  on  which 
they  are  agreed  upon   in  committee,  except    upon    "  urgent 
occasion."  ^    When  reported,  they  may  be  agreed  to,  negatived, 
or  re-committed."*     It  is  customary  to  report  such  resolutions, 
and  move  the  concurrence  of  the  House  therein,  upon  the  day 
following  that  upon  which  they  have  been  agreed  to  in  com- 
mittee, in  order  to  avoid  loss  to  the  revenue  by  further  delay/ 
Bills  are  then  ordered  to  be  brought  in  to  give  effect  to  the 
same,  and  every  exertion  is  made  by  the  Government  to  pass 
such  bills  with  as  little  delay  as  possible;  consistently  with 
a  due  regard  to  the  rules  of  parliament  regulating  the  pro- 
cedure in  matters  of  taxation.^ 

Pending  the  ultimate  decision  of  parliament  upon  any  bill 
for  the   imposition   or  alteration   of  taxes,   it   is  ^^ 

r  ii  i.*  A.  New  rates  of 

customary   for    the    executive  government,   upon  dutyimme- 
their  own  responsibility,  to  give  immediate  effect  ^jf^J^f^^j 
to  resolutions  altering  existing  rates  of  duty,  or 
imposing  new   duties,  as   soon   as  they  have   been   reported 
from  the  committee,  and  agreed  to  by  the  House  ;  "^  unless,  of 
course,  the  resolutions  have  been  agreed  to  pro  forma^  and 
with  a  view  that  substantially  the   judgment   of   the  House 
may  be  taken  at  a  future  stage. ^     But  this  does  not  prevent 

*  Hans.  D.  v.  128,  p.  951  ;  Lord  Derby,  lb.  v.  163,  p.  724;  Sir  S. 
Northcote,  lb.  v.  166,  p.  1361.  But  see  Mr.  Disraeli's  observations  on  this 
point,  lb.  V.  159,  p.  1489. 

«  lb.  V.  137,  pp.  1639,  1648. 

'  lb.  V.  158,  pp.  1 161,  1208;  Smith,  Pari.  Rememb.  i860,  p.  123. 

*  3  Hats.  Prec.  180. 

'  Hans.  D.  v.  133,  p.  46. 

^  See  case  of  Income  Tax  and  Inhabited  House  Duties  Bill,  withdrawn 
for  certain  irregularities  of  procedure,  lb.  v.  206,  p.  631. 
^  lb.  V.  170,  p.  636. 
8  lb.  V.  195,  pp.  479,  631. 
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the  substance  of  such  resolutions  from  being  again  discussed, 
at  future  parliamentary  stages,  with  a  view  to  their  amend- 
ment or  rejection.^ 

Meanwhile,  the  new  taxes  are  autho'-ized  to  be  collected  by 
government,  from  the  day  named  in  the  resolution,  or  from 
the  date  of  passing  the  same,  because  it  is  not  doubted  that 
the  bill  which  imposes  them  will  become  law,  by  the  con- 
currence of  the  two  other  branches  of  the  legislature.  If  such 
concurrence  be  withheld,  the  resolution  becomes  inoperative, 
and  the  duties  levied  by  anticipation  must  be  repaid  to  the 
parties  from  whom  they  had  been  collected.^ 

It  is  the  invariable  practice,  when  the  duty  on  any  par- 
.^  ,  ,  ticular  article  is  raised,  to  levy  the  new  rate  of  duty 
duty:  how  on  stocks  in  bond,  and  cargoes  afloat,  when  they  are 
levied.  entered  for  consumption.    This  sometimes  operates 

prejudicially  to  the  interests  of  merchants  who  have  imported 
largely  ot  the  article  in  question,  with  the  expectation  that  the 
duty  will  remain  unchanged.  But  the  hardship  is  unavoidable, 
as  it  would  not  be  consistent  with  usage,  or  with  the  policy  of 
government,  to  announce  beforehand  their  intentions  in  such 
a  matter.^ 

Whenever  the  duty  on  spirits  is  increased  by  resolution  of 
Duties  on  the  Housc,  it  is  customary  to  charge  the  increased 
spirits.  rate  of  duty  upon  all  spirits  in  the  hands  of  dis- 

tillers, whether  they  hold  it  in  bond  or  duty  paid ;  but  not  to 
charge  the  additional  rate  on  spirits  which  have  passed  into 
the  hands  of  wholesale  dealers,  even  though  they  may  have 
taken  large  and  unusual  quantities  out  of  bond  in  anticipation 
of  the  increased  duty.  In  1855  the  government  desired  to 
subject  the  article  in  the  hands  of  dealers  to  the  increased 
rate  of  duty ;  but  precedents  were  against  it,  and  they  aban- 
doned the  attempt* 

On  the  other  hand,  if  the  duty  on  any  foreign  commodity 
be  reduced,  it  is  customary  for  the  reduction  of  duty  to  come 

.  into  operation  the  day  after  the  adoption   of  the 

foreign  Tesolution  by  the  House ;  and  it  is  entirely  con- 

commodities.     jj.^j.y   ^q   ^\^Q   usagc   of  parliament   to  allow  any 

*  Bans.  D.  v.  117,  p.  1416 ;  lb.  v.  158,  p.  930,  etc. 

'  See    the    Att.-Gen.   observations,   lb.   v.   99,    p.    1316;    also  //>.   v. 
150,  p.  1274  ;  V.  160,  p.  1827. 
'  Chanc.  of  the  Excheq.  Jb.  v.  99,  p.  1315. 

*  Jb.  V.  137,  p.  1789;  lb.  V.  140,  p.  1853. 
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drawback  upon  stocks  of  the  article  in  the  hands  of  dealers, 
wholesale  or  retail ;  or  to  allow  them  time  for  the  disposal  of 
their  stock  before  the  new  duty  is  enforced.^  But  a  dis- 
tinction has  been  drawn  between  manufacturers  and  dealers ; 
and  in  1870,  upon  the  reduction  of  the  sugar  duties,  ministers 
agreed  to  allow  2  drawback  of  duty  on  sugar  remaining  in  any 
bonded  warehouse,  or  under  process  of  manufacture  on  the 
premises  of  refiners,  and  on  stocks  of  manufactured  sugar  "  in 
quantity  not  less  than  100  cwt.,  and  in  packages  unbroken  in 
the  hands  of  refiners,"  when  the  reduction  of  duty  took 
place.^ 

The  financial  operations  of  government  are  not  confined  to 
propositions  concerning  supply  and  taxation,  but  necessitate 
various  proceedings  in  the  money  market  for  raising  the  sup- 
plies voted  by  parliament,  as  well  as  for  the  regulation  and 
management  of  the  public  debt.  But  the  spirit  of  the  consti- 
tution requires  that  all  important  operations  winch 
a  finance  minister  may  undertake  for  the  public  opera'tfonTto 
service  should  come  under  the  review  of  parlia-  '"^  'j?'^  ^"^^^°^^ 
ment  before  they  are  carried  into  effect.  Until  ^^^  '^'"^" ' 
the  year  1861  the  government  had  the  power,  through  the 
medium  of  the  commissioners  for  the  reduction  of  the 
national  debt,  of  funding  and  re-funding  exchequer  bills  of 
every  description  (including  supply  exchequer  bills,  deficiency 
bills,  and  ways  and  means  bills),  without  the  cognizance  of 
parliament ;  thus  converting  an  instrument  which  had  been 
issued,  under  the  sanction  of  parliament,  for  a  temporary  pur- 
pose, in  anticipation  of  the  produce  of  the  ordinary  public 
revenue  for  the  year,  into  a  part  of  the  funded  debt  of  the 
country.  In  1861,  however,  a  measure  was  passed,  at  the 
instigation  of  the  government,  and  in  conformity  with  the  re- 
commendations of  the  public  moneys  committee  of  1857, 
which  has  deprived  the  government  of  the  power  of  making 
any  acMition  to  the  funded  debt  without  the  authority  of 
parliament;^  and  it  virtually  requires  the  chancellor  of  the 
exchequer  to  submit  to  the  judgment  of  parliament  all  his 

*  Nans.  D.  (Chanc.  of  the  Excheq.)  v.  178,  p.  1241  ;  v.  195,  p.  585;  v. 
200,  pp.  i68o,  1720;  V.  201,  p.  1787. 

'  /d.  V.  201,  pp.  1409,  1789. 

'  24  Vict.  c.  5,  as  amended  by  25  Vict.  c.  3  ;  and  see  Mr.  Gladstone's 
speech  on  introducing  the  bill,  in  J/ans.  D.\.  161,  p.  1309. 
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financial  transactions  which  may  effect  any  change  in  the  con- 
dition of  the  funded  or  unfunded  pubhc  debt.^ 

The  government  have  no  right  to  fetter  the  judgment  of  the 
House  of  Commons  in  any  matter  involving  a  pecuniary 
,  ,        liability  upon  the  exchequer."     But   whenever  a 

financial  loan,  or  financial  contract,  which  has  been  entered 

contracts.  ^^^^  ^^  government  upon  its  own  responsibility,  is 
submitted  for  the  approval  of  parliament,  the  sense  of  the 
House  in  regard  to  the  same  should  be  expressed  with  as  little 
delay  as  possible.^ 

In  the  exercise  cf  their  constitutional  functions,  the  House 
of  Commons  not  infrequently  dissent  from  the  financial  propo- 
sitions of  ministers.  Thus,  in  17 11,  a  duty  on  leather  was 
proposed,  and  rejected  on  a  division  by  a  majority  of  the 
House.  But  ministers  did  not  give  up  their  point.  They 
brought  forward  a  motion  for  the  same  amount  of  duty  upon 
"  skins  and  tanned  hides  " — that  is,  leather  under  another 
name — which  was  agreed  to  by  the  House.*  In  1767,  on  a 
proposal  to  continue  the  land  tax  of  four  shillings 
in  the  pound  for  one  year,  an  amendment,  to  re- 
duce the  tax  to  three  shillings,  was  carried.  This 
was  the  first  occasion,  since  the  revolution,  on 
which  a  minister  had  been  defeated  on  any  financial  measure.*^ 
Throughout  the  French  war  the  Commons,  with  singular 
unanimity,  agreed  to  every  grant  of  money,  and  to  nearly 
every  new  tax  and  loan,  proposed  by  successive  administra- 
tions." But  in  1796  Mr.  Pitt  proposed  a  succession  duty  upon 
real  property,  which,  being  agreed  to  only  by  the  casting  vote 
of  the  speaker,  he  was  reluctantly  obliged  to  abandon.'  Again, 
in  1805,  Mr.  Pitt's  budget  was  amended  by  the  rejecting  of 
the  duty  upon  husbandry  horses,  against  which  the  landed 
gentry  combined.^  In  1816,  after  the  close  of  the  war  with 
France,  wlien  the  government  were  desirous  of  continuing  the 
properly  tax  for  a  longer  term,  the  feeling  of  the  House  was 
so  strongly  opposed  to  the  continuance  of  war  taxes  after 
peace  had  been  obtained,  that  the  chancellor  of  the  exchequer 

*  Mr.  Gladstone,  in  JIans,  D.  v.  170,  p.  104 ;  lb.  v.  1S6,  p.  751. 
[    2  //'.  V.  186,  p.  751. 

^  //'.  V.  132,  J).  1490.  *  Pari.  Hist.  v.  6,  p.  999. 

*  //'.  V.  16,  p.  362,  "  May,  Const.  Hist,  v.  I,  p.  471. 
^  Stanhope's  /"///,  v.  2,  p.  369.  *  lb.  v,  4,  p.  267. 
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was  defeated  on  the  i8th  of  March,  in  committee  of  ways  and 
means,  upon  his  motion  for  the  renewal  of  the  property  tax. 
After  this,  he  voluntarily  abandoned  the  war  duties  upon  malt, 
amounting  to  about  ^^2, 700,000.  Altogether  it  has  been  com- 
puted that  the  government  lost,  on  this  occasion,  about  twelve 
millions  of  anticipated  revenue.^ 

It  is  somewhat  remarkable  that  the  great  ministerial  defeat, 
recorded   in   the   preceding    paragraph,    was    so 
quietly  accepted  by  the  government,  and  did  not  necessitate  a 
lead  to  a  ministerial  crisis.     But  the  true  doctrine  change  of 
on  this  point  is  that  which  was  expressed  by  Lord 
John  Russell,  in  185 1,  after  the  government  had  sustained  a 
defeat   on   some   financial   proposition.     He   remarked   that 
"  questions  of  taxation  and  burdens  are  questions  upon  which 
the    House   of    Commons,   representing    the    country,   have 
peculiar  claims  to  have  their  opinions  listened  to,  and  upon 
which  the  executive  government  may  very  fairly,  without  any 
loss  of  its  dignity — provided  they  maintain  a  sufficient  revenue 
for  the  credit  of  the  country  and  for  its  establishments — recon- 
sider any  particular  measures  of  finance  they  have  proposed." ''' 
To  the  same  effect,  Mr.  T.  Baring,  the  under  secretary  for  war 
in  Lord  Palmerston's  administration,  said,  in  i86i,  after  the 
rejection  by  the  House  of  Lords  of  the  bill  for  the  repeal  of 
the  paper  duties — which  formed  part  of  the  financial  measures 
of  government  for  that  year — "  I  am  happy  that  we  live  at  a 
time  when  experience  has  shown  that  a  budget  may  be  modi- 
fied or  rejected  without  any  change  in  the  position  of  the 
ministry.     I   am  glad  that  we  have  seen  budgets  withdrawn, 
and  fresh  ones  introduced.     We  have  seen  taxes  remitted,  or 
taxes    the   remission   of   which,    when   proposed,    has   been 
refused,   without   any  effect  upon   the   cabinet.     In   fact,    a 
change  of  the  budget  does  not  involve  a  change  of  ministry ; 
and  1  rejoice  that  it  is  so,  because  I  think  it  would  be  most 
unpardonable  obstinacy  on  the  part  of  public  men  to  adhere 
to  the  terms  of  a  budget  which  was  opposed  to  the  wishes  and 
feelings  of  parliament.     It  would  be  unfortunate  for  the  free 
exercise  of  the  judgment  of  this  House,  if  the  rejection  of  any 

'  //ans.  D.  (1816),  V.  33,  p.  451  ;  Knight,  Hist,  of  Eng.  v.  8,  p.  53  ; 
Yonge,  Life  of  Ld.  Livcrf^ool,  v.  2,  pp.  270,  etc. 

*  J/ans.  D.  V.  116,  p.  634.  Sir  R.  I'ccl  had  exprcsoed  a  similar  opinion 
in  1841. 
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portion  of  a  budget  were  to  be  construed  into  a  vote  of  want 
of  confidence."  ^ 

In  proceedinojs  in  parliament  upon  matters  of  supply  and 
taxation,  the  two  Houses  do  not  stand  on  the  same 
Commons  In^  footing.  Although  the  consent  of  both  Houses  is 
the  grant  of  indispensable  to  give  legal  effect  and  validity 
thereto,  yet,  from  a  very  early  period,  the  Commons 
have  s  ".ceeded  in  maintaining  their  exclusive  right  to  originate 
all  measures  of  this  description.  They  have  gone  further,  and 
have  claimed  that  such  measures  should  be  simply  affirmed  or 
rejected  by  the  Lords,  and  should  not  be  amended  by  that 
House  in  the  slightest  particular.  The  Lords  have  practically 
acquiesced  in  this  restriction;  although  they  have  never 
formally  consented  to  it.^ 

The  questions  in  controversy  between  the  two  Houses  in 
matters  of  supply  have  been  elaborately  discussed  in  the  3rd 
vol.  of  Hatsell's  Precedents^  and  in  May's  treatise  on  the 
Practice  of  Parliament ;  it  would  therefore  be  superfluous  to 
enter  upon  them  here ;  suffice  it  to  say  that  the  proceedings 
between  the  two  Houses  on  this  subject  are  now  in  strict  con- 
formity with  the  resolution  of  the  Commons  on  July  3,  1678, 
Su  lies  the  which  dcclarcd  that  "  all  aids  and  supplies,  and 
sole  gilt  of  the  aids  to  liis  Majesty  in  parliament,  are  the  sole  gift 
Commons.  ^^  jj^^  Commons ;  and  all  bills  for  the  granting  of 
any  such  aids  and  supplies  ought  to  begin  with  the  Commons, 
and  that  it  is  the  undoubted  and  sole  right  of  the  Commons 
to  direct,  limit,  and  appoint  in  such  bills,  the  ends,  purposes, 
considerations,  conditions,  limitations,  and  qualifications  of 
such  grants ;  which  ought  not  to  be  changed  or  altered  by  the 
House  of  Lords." 

Without  abandoning  the  abstract  right  of  dealing  with  bills 
Practice  of  the  ^^  suppl)  and  taxation  as  they  may  think  fit,  the 
Lords  in  Lords  scldom   attempt  to   make   any  but  verbal 

supply.  alterations,  in  which  the  sense  or  intention  is  not 

affected ;   but  even  in  regard  to  these,  when  the  Commons 


*  Hans.  D.  v.  162,  p.  901  ;  and  see  Mr.  Disraeli's  observations,  lb.  v. 
205,  p.  1658  ;  V.  215,  p.  1351.  [The  only  instances  during  the  present 
^entury,  in  which  a  ministry  has  retired  from  office  in  consequence  of  defeat 
on  a  budget,  are  the  resignation  of  Lord  Derby's  first  ministry  in  December, 
1852,  and  of  Mr.  Gladstone's  ministry  in  June,  1885. — Editor,] 

'  lb.  V.  163,  pp.  720,  722. 
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have  accepted  them,  they  have  made  special  entries  in  their 
journal  recording  the  character  and  object  of  the  amendments, 
and  their  reasons  for  agreeing  to  them.^ 

Of  late  years  an  attempt  has  been  made,  by  an  ingenious 
process  of  reasoning,  to  establish  a  distinction  between  the 
right  of  the  Lords  to  reject  a  bill  imposing  a  tax  and  one 
repealing  a  tax.  But  this  distinction  is  fallacious,  and  is  not 
warranted  either  by  precedent^  or  by  constitutional  authority.^ 
In  i860,  a  measure  for  the  repeal  of  the  paper  Paper  duties 
duties  was  submitted  by  the  chancellor  of  the  '^'''^^• 
exchequer  in  his  budget,  and  in  due  course  was  sent  up  to  the 
House  of  Lords  in  a  separate  bill.  The  duty  yielded  a  revenue 
of  ;^i, 300,000  per  annum,  to  make  up  for  the  loss  of  which  it 
was  proposed  to  add  a  penny  in  the  pound  to  the  income  tax. 
This  recommendation  was  agreed  to  by  both  Houses ;  but  the 
Lords  refused  to  concur  in  the  remission  of  the  paper  duties, 
on  the  ground  that  the  state  of  the  pubhc  finances,  and  the 
condition  of  tlie  country,  then  on  the  eve  of  war  with  China, 
did  not  warrant  the  sacrifice  of  such  a  large  amount  of  revenue. 
Other  injurious  consequences  were  also  predicted  as  likely  to 
result  from  a  repeal  of  the  duty  on  this  article  of  manuflicture. 
Whereupon  the  second  reading  of  the  bill  was  postponed  for 
six  months.  After  the  House  of  Commons  became  officially 
cognizant  of  this  fact,  they  appointed  a  committee  to  search 
the  journals  of  both  Houses,  in  order  to  ascertain  the  practice 
of  parliament  with  regard  to  the  several  descriptions  ot  bills 
imposing  or  repealing  taxes.  On  June  29,  this  committee 
reported  numerous  precedents,  which  were  set  forth  with  great 
care  and  perspicuity ;  but  they  refrained  from  offering  any 
opinion,  or  from  making  any  comments  upon  the  practice  of 
each  House,  except  to  illustrate  and  explain.  On  July  5, 
Lord  Palmerston  (the  premier)  proposed  to  the  House  of 
Commons  the  following  resolutions  : — 

"  I.  That  the  right  of  granting  aids  and  supplies  to  the 
crown  is  in  the  Commons  alone,  as  an  essential  part  of  their 
constitution ;  and  the  limitation  of  all  such  grants,  as  to  the 
matter,  manner,  measure,  and  time,  is  only  in  them.  2.  That 
although  the  Lords  have  exercised  the  power  of  rejecting  bills 

•  See  May's  Pari.  Prac.  ed.  1883,  p.  639,  citing  precedents. 

•  Report  of  Com"  on  Tax  Bills,  Com.  Pcip.  i860,  v.  22,  pp.  125-134. 
'  vSee  Cox,  Inst.  p.  188. 
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of  several  descriptions  relating  to  taxation  by  negativing  the 
whole,  yet  the  exercise  of  that  power  by  them  has  not  been 
frequent,  and  is  justly  regarded  by  this  House  with  peculiar 
jealousy,  as  affecting  the  right  of  the  Commons  to  grant  the 
supplies  and  to  provide  the  ways  and  means  for  the  service  of 
the  year.  3.  That  to  guard  for  the  future  against  an  undue 
exercise  of  that  power  by  the  Lords,  and  to  secure  to  the 
Commons  their  rightful  control  over  taxation  and  supply,  this 
House  has  in  its  own  hands  the  power  so  to  impose  and  remit 
taxes,  and  to  frame  bills  of  supply,  that  the  right  of  the 
Commons  as  to  matter,  manner,  measure,  and  time  may  be 
maintained  inviolate." 

In  the  following  session  (1861),  the  chancellor  of  the 
exchequer,  conformably  to  the  principle  asserted  in  the  third 
resolution  aforesaid,  embodied  his  whole  budget  propositions, 
including  resolutions  for  the  repeal  of  the  paper  duty,  in  one 
bill.  Great  exception  was  taken  to  this  course  by  a  powerful 
m'  'ority  in  the  House  of  Commons,  and  it  underwent  con- 
siderable discussion.  Notwithstanding  these  objections,  no 
attempt  was  made  to  oppose  the  passing  of  this  bill,  or  to 
introduce  any  amendments  therein;  s  opponents  contenting 
themselves  with  recording,  in  an  elaborate  protest,  all  the 
arguments  that  had  been  adduced  against  it.^ 

Following  the  precedent  so  successfully  established,  the 
„  chancellor  of  the  exchequer  determined  to  intro- 

Commons  .111  •  /-        n  ^         • 

include  the  ducc  the  budgct  proposicions  of  1862  m  one 
KsoiutSin  general  bill.^  Leading  members  of  the  Commons 
one  bill.  Strenuously  protested  against  this  course,  as  being 

a  serious  restriction  upon  the  opportunities  for  discussing 
these  important  financial  measures,  but  without  avail.^  It 
was  commented  upon  somewhat  severely  in  the  House  of 
Lords  on  this  ground,  but  the  colonial  secretary  (the  Duke  of 
Newcastle)  contended  that  the  new  practice  of  combining  the 
whole  budget  resolutions  in  one  bill  was  merely  a  resort  to 
former  constitutional  usage,  and  was  sanctioned  by  high 
authority.  After  some  further  debate,  the  bill  was  concurred 
in  without  amendment.     In  like  manner,  the  financial  pro- 


*  Hans.  D.  v.  163,  p.  1 166  ;  Lords  Jour.  v.  93,  p.  378. 
'  Hans.  D.  V.  166,  p.  772. 
'  lb.  pp.  1561-1567. 
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positions  of  government  in  each  year  from  1862  to  the  present 
time  have  all  been  included  in  one  bill.^ 

We  will  now  proceed  to  consider  the  subject  of  money 
bills,  which  are  of  three  kinds,  viz.  tax  bills, 
bills  of  supply,  and  bills  of  appropriation.  All  °"^^ 
these  bills  have  a  peculiar  form  of  preamble,  which  intimates 
that  the  revenue  or  grant  of  money  is  the  peculiar  gift  of  the 
House  of  Commons,  and  such  bills  are  invariably  presented 
for  the  royal  assent  by  the  speaker  of  the  House  of  Commons.'' 

Tax  bills,  for  raising  revenues  to  be  applied  towards  the 
services  of  the  coming  year,  are  founded  upon  resolutions  of 
the  committee  of  ways  and  means. 

In  like  manner,  bills  of  supply,  or  rather  of  ways  and 
means,  authorizing  an  advance  out  of  the  consolidated  fund, 
or  the  issue  of  exchequer  bills,  towards  making  good  suppHes 
which  have  been  voted  by  the  House  of  Commons  for  the 
service  of  the  year,  emanate  from  the  committee  of  ways  and 
means. 

When   the   committees   of    supply   and   ways   and   means 
have    finished    their    sittings,   a    bill    is    introduced,'   which 
enumerates  every  grant  that  has  been  made  during  Appropriation 
the   session,   appropriates    the    several   sums,   as  i^''i- 
voted  by  the  committee  of  supply,  which  shall  be  issued  and 
appUed  to  each  separate  service,  and  directs  that  the  said 
supplies  shall  not  be  used  for  any  other  than  the  purposes 
mentioned  in  the  said  act.     This  is  known  as  the  Consolidated 
Fund  Bill,  or,  more  generally,  as  the  Appropriation  Bill.     By 
this  act,  which  completes   the  financial  proceedings   of  the 
session,  the  supply  votes,  originally  passed  by  the  Commons 
only,  receive  full  legislative  sanction.     The  appropriation  is 
always  reserved  for  the  end  of  the  session,  and  it  is  irregular 
to  introduce  any  clause  of  appropriation  into  a  revenue  or 
other  bill  passing  through  parliament  at  an  earlier  period ;  for 
the  questions  of  ways  and  means  and  of  appropriation  should 
be  kept  perfectly  distinct.* 

*  Hans.  D.\.  170,  p.  851  ;  v  183,  p.  1128;  May,  Pnrl.  Prac.  ^Ci.  1883, 
p.  650.  On  May  17,  1666,  Mr.  Disraeli  took  occasion  to  reiterate  his 
conviction  that  this  course  was  attended  with  considerable  inconveniences. 

*  Cox,  Inst.  198. 

*  Hans.D.v.  189,  p.  1340. 

*  The  speaker  in  Alir.  of  Pari.  1 841,  p.  931 ;  und  see  Haus,  D.  v. 
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By  constitutional  practice,  the  speaker  of  the  House  of 
Commons,  as  the  guardian  of  its  privileges,  is 
Seake^/S*"  required  to  take  oversight  of  the  financial  pro- 
matters  of  ceedings  of  the  House  during  the  session,  and  it  is 
supp  y.  j^.^  ^^^^  ^^  ascertain  that  every  bill  for  giving  ways 

and  means  to  the  treasury  is  kept  within  the  amount  of  the 
votes  in  supply  already  granted.  At  the  close  of  the  session 
he  checks  the  final  balance  between  the  full  amount  of  the 
votCG  in  supply  and  the  ways  and  means  previously  authorized, 
and  limits  the  final  grant  of  ways  and  means  in  the  Appropria- 
tion Act  to  that  amount.^ 

The  constitutional  rule,  now  so  well  understood  and  acknow- 
.         .  ,.       ledored,  "  That  the  sums  granted  and  appropriated 

Appropriation  o       '  o  ^     x  i        x 

clauses  in  bills  by  the  Commous  for  any  special  service  should  be 
of  supply.  applied  by  the  executive  power  only  to  defray  the 
expense  of  that  service,"  ^  although  not  wholly  unrecognized 
in  earlier  times,^  was  first  distinctly  enunciated  and  partially 
enforced  soon  after  the  restoration.  But  it  was  not  until  the 
revolution  of  1688  that  this  great  principle  was  finally 
established  and  incorporated  into  the  system  of  parliamentary 
government.*  At  this  epoch  Solicitor-General  (afterwards 
Lord)  Somers  and  Mr.  Sacheverel,  by  special  direction  of  the 
House  of  Commons,  framed  some  appropriation  clauses  with 
great  care,  which  were  included  in  the  statute  i  Wm.  &  Mary, 
s.  2,  c.  I.  These  clauses  were  not  formally  repeated  in  sub- 
sequent bihs  of  supply,  but  they  are  referred  to  as  to  be  "put 
in  force  and  practised  "  in  various  succeeding  statutes.  Thence- 
forth it  became  the  established  and  uniform  practice,  "that 
the  sums  granted  by  the  House  of  Commons  for  the  current 
service  of  the  year  should,  by  a  special  appropriation,  either 
in  the  act  for  levying  the  aid  or  in  some  otiier  act  of  the  same 
session,  be  applied  only  to  the  services  which  they  had  voted." 
This  doctrine  has  been  enforced,  from  time  to  time,  by  penalties 
imposed  by  Acts  of  Parliament  upon  officers  of  the  exchequer 
and  others  who  should  divert  or  misapply  the  moneys  granted 

170,  pp.  1897,  1914  ;  and  Lord  Grey's  Colonial  Policy,  v.  I,  p.  421.  But 
this  was  not  formerly  the  case  (see  Pari.  D.  v.  9,  p.  632). 

*  Report  on  Pub.  Moneys,  Com.  Pap,  1857,  sess.  2,  v.  9  j    Mem,  on 
Financial  Control^  pp.  5,  27,  76. 

«  3  Hatsell,  210. 

■  See  YivLXgrdiwo's  Judicial  Arguments^  v.  2,  pp.  397-402. 

*  3  Hats.  202. 
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to  any  other  purpose ;  and  a  violation  of  the  same  is  a  mis- 
demeanour, that  has  been  declared  to  be  a  sufficient  ground 
for  a  parliamentary  impeachment.^ 

The  modern  form  of  the  app*"opriation  clause,  after  enumera- 
ting the  grants  of  the  session,  and  applying  them  Yoxm  of  the 
to  their  respective  services,  is  as  follows  :  "  That  appropriation 
the  said  aids  and  supplies  shall  not  be  issued  or  *^  ^"^*' 
applied  to  any  use,  intent,  or  purpose,  other  than  those  before 
mentioned,  or  for  the  other  payments,  etc.,  directed  to  be 
satisfied  by  any  acts  of  parliament,  etc.,  of  this  session."  A 
clause  of  this  description  was  invariably  inserted  in  the  annual 
Appropriation  Acts  up  to  the  year  1869,  But,  in  point  of 
fact,  it  has  been  authoritatively  stated,  that  though,  as  a 
declaration  of  constitutional  principle,  the  said  clause  might 
reasonably  be  inserted  in  any  Appropriation  Bill,  yet  that  "  it 
was  in  point  of  law  mere  surplusage,  because  the  government 
had  no  authority  to  appropriate  those  moneys  to  any  other 
purposes  than  those  for  which  parliament  had  appropriated 
them."  ^  Accordingly,  since  1870,  the  clause  has  been 
omitted;  and  the  act  itself  materially  simplified  and  abbre- 
viated. 

The  Appropriation  Act  also  contains  a  provision,  that  the 
expenditure  for  navy  and  army  services  shall  be  Authority 
confined  to  those  services   respectively,  but   that  given  to  use 
"  if  a  necessity  shall  arise  for  incurring  expenditure  armi^and  navy 
not  provided  for  in  the  sums  appropriated  "  for  the  gi'a"'^  to 
said  services,  ^*  and  which  it  may  be  detrimental  deficiencies 
to  the  public  service  to  postpone  until  provision  '^«=''^'"' 
can  be  made  for  it  by  parliament  in  the  usual  course,"  appli- 
cation shall  be  made  to  the  treasury,  who  are  empowered  to 
authorize    such    additional    expenditure    to    be    temporarily 
defrayed  out  of  any  surpluses  which  may  have  accrued  by  the 
saving  of  expenditure  upon  any  votes  within  the 
same  departments ;  "provided  that  the  House  of  approviufihe 
Commons  shall  be  duly  informed  thereof,  in  order  f*°"''«  of 

-■',,_.  ,.  Lommons. 

to  make  provision  for  such  deficient  expenditure 

*  3  Hats.  206.  Cases  cited  in  Lord  Monteagle's  Report,  Com,  Pap. 
1857,  sess.  2,  V.  9,  p.  567  ;  and  see  Hans.  D.  v.  164,  p.  1740. 

'  Mr.  Gladstone,  in  lb.  v.  164,  p.  1745.  But  the  treasury  may 
refrain  from  expending  money  granted  for  a  particukr  purpose,  if  not 
satisfied  with  the  propriety  of  the  expenditure  {lb.  v.  204,  p.  1669). 
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as  may  be  determined ;  and  provided  also,  that  the  aggregate 
grants  for  the  navy  and  army  services  shall  not  be  exceeded."  * 
The  constitutional  restrictions  upon  the  grant  of  money, 
otherwise  than  through  the  committee  of  supply, 
necessarily  confine  the  action  of  the  House  ot 
Commons  in  respect  to  money  votes  to  the  pro- 
ceedings of  this  committee,  and  to  the  decision 
upon  their  resolutions,  when  reported  to  the  House.  A 
motion  to  address  the  crown,  that  a  vote  which  had  been 
reported  from  committee  of  supply,  and  agreed  to  by  the 
House,  should  not  be  expended,  was  declared  by  the  speaker 
to  be  irregular  and  out  of  order.  ^  Technically,  such  vote 
could,  of  couxse,  be  struck  out  of  the  Appropriation  Bill.' 
But  in  practice  this  bill  has  been  defined  by  Lord  Palmerston 
to  be  "  simply  a  form  that  is  required  by  the  constitution,  and 
not  a  bill  to  give  rise  to  any  discussion."  And,  while  he  did 
not  "  dispute  the  power  or  right  of  the  House  to  make  any 
alteration  it  pleased  in  a  bill  as  it  passed  through  its  several 
stages,  it  had  never  been  a  custom,  by  alterations  in  the 
Appropriation  Bill,  to  rescind  the  previous  acts  and  votes  ot 
this  House."  *  Amendments  which  did  not  affect  the  deter- 
minations of  the  committee  of  supply  have,  though  very 
rarely,  been  made  in  the  Appropriation  Bill  during  its  progress 
through  the  House.® 

Debates  and  amendments  upon  the  Appropriation  Bill  are 
governed  by  the  rules  applicable  to  other  bills,  and  must 
therefore  be  relevant  to  the  bill,  or  some  part  of  it,  and 
should  not  be  allowed  the  latitude  practised  on  going  into 
committees  of  supply  and  of  ways  and  means."  But  this 
rule  does  not  preclude  a  member  from  making  observations 
upon  the  general  conduct  of  public  business  or  from  bringing 
a  question  of  foreign  or  domestic  policy  before  the  House, 
upon  the  motion  for  going  into  committee  on  this  bill,  or 
upon  the  second  or  third  reading,  if  it  be  a  question  that 
"  arises  out ''  of  any  of  the  votes  thereby  appropriated.' 

*  37  &  38  Vict.  c.  56,  §  4  ;  Hans.  D.  v.  143,  p.  563. 

"  Jb.  V.  164,  p.  1500.  '  Jb.  p.  1502. 

*  lb.  pp.  1750,  1751  ;  and  see  v.  176,  p.  1866. 

*  See  Com.  Jour.  ]n\y  22,  1858. 

*  Hans.  D.  v.  143,  pp.  560,  641  ;  v.  180,  p.  836. 

'  lb.  V.  143,  p.  643  ;  V.  176,  p.  1859 ;  v.  189,  p.  1526  ;  v.  213,  pp.  644, 
709 ;  V.  226,  pp.  652-683,  778 ;  V.  231,  pp.  821,  1 1 19,  1158. 
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In  1863  the  chancellor  of  the  exchequer  (Mr.  Gladstone) 
introduced  the  practice  of  submitting  to  the  House, 
upon  the  third  reading  of  the  Appropriation  Bill,  ^'".uor*'' 
a  rectified  statement  of  the  estimated  revenue  and  estimated 
expenditure  for  the  ensuing  year.     He  pointed  out  expenditure 
the  alterations  which  had  been  made  in  the  original  ^'^'^  ensuing 
estimates  since  they  had  been  introduced,  in  con- 
sequence of  certain  items  of  revenue  which  had  been  asked  for 
by  government  not  having  been  granted  by  the  House ;  and 
noticed  the  effect  of  certain  items  of  expenditure  which  had 
been   authorized   pursuant   to    supplemental   estimates   upon 
the    general    balance,    as    stated    on    the    opening    of   the 
budget.' 

In  1864  Mr.  Gladstone  made  a  similar  statement,  upon  the 
motion  for  going  into  committee  on  the  Appropriation  Bill ;  ^ 
but  not  in  1865.  On  July  23,  1866,  Mr.  Disraeli  informed 
the  House  of  the  altered  position  of  the  public  finances  since 
the  budget  of  his  predecessor  in  office  had  been  submitted. 
But  these  have  been  exceptional  cases ;  as  a  rule  it  is  now 
admitted  that  the  government  should  make  their  budget  state- 
ment as  explicit  and  accurate  as  possible,  and  not  so  as  to 
need  subsequent  rectification.* 

On  account  of  the  formal  character  of  the  Appropriation 
Bill,  it  had  been  ci  stomary  to  abstain  from  printing  ^         .   . 

/  ,  -  ,  "'  _,    ,  *      ,    •     °    Appropriation 

It  for  the  use  of  members.  But,  as  complamts  Biiitobe 
were  made  of  alterations  in  the  working  of  the  bill  p""'^^- 
having  been  occasionally  made  which  were  unknown  to 
members  generally,  it  was  resolved,  in  1863,  that  thenceforth 
a  sufficient  number  of  copies  of  all  Appropriation  Bills  should 
be  printed,  and  delivered  to  members  applying  for  the  same, 
in  time  for  consideration  before  the  committal  of  such  bills.'* 

When  the  Appropriation  Bill  has  passed  both  Houses,  and 
is  ready  for  the  royal  assent,  it  is  returned  into  the  ^-o  ^^  pr^. 
charge  of  the  Commons  until  the  time  appointed  rented  by  the 
for  the  prorogation  of  parliament,  when  it  is  carried  the  royal 
by  the  speaker  to  the  bar  of  the  House  of  Peers,  assent. 
and  there  received  by  the  clerk  of  the  parUament,  for   the 

*  Ifans.  D.  V.  172,  p.  1268. 

*  lb.  V.  176,  p.  1857. 

'  Sir  S.  Northcote  and  Mr.  Gladstone  in  lb.  v.  226,  pp.  513,  522. 

*  lb.  V.  169,  pp.  730,  1863. 
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royal  assent.     When  the  sovereign  is  present  in  person,  the 

speaker  prefaces  the  delivery  of  the  money  bills 

speaker^on  *     with   a   short   Kpeech.     "  The   main  criterion   by 

preseming        which   the   topics   of  these   speeches   have   been 

money  bills.  '^  '^  , .  .       ,   , 

selected  appears  to  have  been  the  political  impor- 
tance of  the  measures  which  have  employed  the  attention  of 
the  House  of  Commons  during  the  preceding  session,  unlimited 
rresentation  of  ^y  any  Consideration  of  their  progress  or  their 
money  bills,  failure."  Even  the  "  peculiar  privilege  and  concern 
of  the  House  of  Commons "  has  been  noticed  in  such 
addresses.*  On  one  occasion  some  observations  of  Sir  Fletcher 
Norton,  in  his  speech  on  presenting  the  Supply  Bill,  became 
the  subject  of  remark  and  complaint  in  the  House  of  Com- 
mons, on  account  of  their  uncourtly  style ;  but  his  friend  Mr. 
Fox  having  come  to  the  rescue,  Sir  Fletcher  was  formally 
thanked  by  the  House  for  his  speech.*^  At  the  close  of  the 
speaker's  address,  the  money  bills  are  tendered  for  the  royal 
assent,  which  they  receive  before  any  of  the  other  bills  await- 
ing the  royal  sanction,  and  in  a  peculiar  form  of  words,  which 
acknowledge  the  supply  to  be  the  free  gift  of  the  Commons.^ 

*  Par/.  D.  V.  27,  pp.  479,  481  ;  and  see  Colchester  Diary,  v.  2,  in  loco, 
'  May,  Com.  Hist.  v.  I,  p.  200. 

•  May,    Pari.  Prac.  ed.  1 883,  p.  690. 
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CHAPTER  IV. 

PARLIAMENTARY   CONTROL   OVER  THE   ISSUE   AND   EXPENDI- 
TURE  OF    PUBLIC   MONEY. 

Having  explained  the  constitutional  procedure  in  respect  to 
the  grant  of  public  money  for  the  service  of  the   Parliamentary 
state,   we  have  next   to  consider  the  regulations  pmroi  over 
which  have  been  established  by  law  for  the  pur-  e^lxpenditure  of 
pose  of  preventing  the  illegal  issue  or  expenditure  p"*^"*^  money. 
thereof. 

Strange  as  it  may  appear,  "  there  has  always  been  a  marked 
contrast  between  the  jealous  susceptibility  displayed  by  the 
House  of  Commons  in  asserting  their  exclusive  right  to  grant 
the  supplies,  and  the  indifference  with  which  (until  very  lately) 
they  have  abandoned  the  final  appropriation  of  the  supplies, 
when  granted,  to  the  unci  jcked  discretion  of  the  executive 
government."  ^ 

Of  late  years,  however,  the  constitutional  control  of  parlia- 
ment over  the  public  expenditure  has  been  exercised  with 
great  vigilance  and  effect.  In  the  fulfilment  of  this  important 
function,  the  House  of  Commons  is  assisted  by  three  distinct 
tribunals,  each  of  which  has  appropriate  duties  to  discharge. 
These  are  :  i.  The  department  of  the  exchequer  and  audit ; 
2.  The  treasury;  and  3.  The  standing  committee  on  public 
accounts.  The  sphere  of  action  which  belongs  to  these 
several  departments  will  be  apparent,  as  we  proceed  to  con- 
sider their  respective  functions. 

The  subject  will  naturally  divide  itself  into  four  heads,  i.  The 
control  which  is  exercised  over  the  public  revenue,  its  receipt, 
custody,  and  issue,  by  the  department  of  the  exchequer  and 
audit ;  an  office  which  was  duly  consolidated  and  regulated  by 
the  act  29  &  30  Vict.  c.  39,  passed  in  1866.     2.  The  control 


*  Com.  Pap.  1865,  V.  10,  p.  123. 
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which  is  exercised  over  every  branch  of  the  public  expenditure 
by  the  lords  commissioners  of  her  Majesty's  treasury.  3.  The 
operation  of  the  system  of  audit,  which  is  now  applicable  to 
all  accounts  of  past  expenditure,  in  every  department  of  state. 
4.  The  supervision  over  the  issue  and  expenditure  of  public 
money  which  is  exercised  by  the  standing  committee  on 
public  accounts. 

I.   The  Control  over  the  Public  Revenue  by  the  Depart ftieni  of 

Exchequer  and  Audit, 

The  check  upon  unauthorized  expenditure  is  primarily 
effected  by  vesting  the  power  of  issue  in  the 
exchequer,  an  office  which  is  quite  independent  of 
the  treasury,  and  is  presided  over  by  a  comp- 
troller-general, who  is  appointed  during  good 
behaviour,  and  is  in  fact  a  parliamentary  officer, 

responsible  to  both  Houses,  and  liable  to  impeachment,  as 

well  as  to  dismissal,  upon  tbcir  joint  address,^ 

The  functions  of  the  excliequer,  as  defined  by  the  commis- 

p     ,.  sioners  of  piiblic  accounts  in  18^1,  consist  in — (i) 

Functions  .^,_  •,  r     ^  •,  ^• 

of  the  the  receipt  and  safe  custody  of  the  public  treasure  ; 

exchequer.  ^^^  a  control  over  the  crown  and  its  ministers  in 
relation  thereto;  (3)  the  duty  of  record.^ 

Formerly,  the  exercise  of  the  functions  of  the  exchequer 
was  a  very  complex  affair,  owing  to  the  excessive  number  of 
officers,  and  the  cumbrous  fojujs  which  had  to  be  resorted  to, 
in  order  to  put  its  authorit}  in  operation.  But  in  1834,  pur- 
suant to  the  recommendations  of  tlie  commissioners  aforesaid, 
a  statute  was  passed  which  abo.-ished  several  of  the  subordinate 
officers,  simplified  the  machinery  of  business,  and  transferred 
to  the  comptroller-general  all  the  prescriptive  powers  and 
duties  previously  exercised  by  other  functionaries  in  this 
department. 

The   essential   powers  which    are   now   possessed    by   the 

*  Act  4  &  5  Will.  IV.  c.  15,  sec.  2.  This  statute,  under  which  the 
ancient  office  of  the  exchequer  was  remodelled  and  reformed,  was  passed, 
on  the  recommendation  of  a  commission  of  inquiry  into  the  public  accounts, 
in  1831  (Com.  Pap.  iJ>S7>  sess.  2,  v.  9,  p.  569).  See  debate  in  House  of 
Commons,  on  office  of  comptroller  of  the  exchequer,  on  Feb.  27,  1840. 

*  Kep.  Com.  of  Tub.  Accls.  on  the  Exchequer,  Com,  J'aj>.  1831,  v. 
10,  p.  16. 
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exchequer  have  been  thus  described :  "  It  is  the  great  con- 
servator of  the  revenues  of  the  nation.  It  does  not  exercise 
any  authority  over  the  administrative  departments  of  receipt, 
nor  over  the  departments  of  payment  further  than  to  guard 
against  the  illegal  application  of  any  portion  of  the  public 
income.  The  constitutional  functions  of  its  officers,  who  hold 
their  situations  for  life,  are  to  provide  for  the  safe  keeping  and 
proper  appropriation  of  the  public  money.  For  this  purpose 
it  is  charged  with  the  receipt  of  the  revenues,  which  are  vested 
in  its  name,  and  deposited  in  its  care,  until  issued  under  the 
authority  of  parliament  for  the  service  of  the  state ;  and  it  is 
armed  with  a  power  of  denying  its  sanction  to  any  demands 
upon  it,  from  whatever  minister  or  department  they  may  be 
made,  unless  those  demands  are  found  in  accordance  with  the 
determinations  of  the  legislature."  ^ 

Moreover,  the  office  of  comptroller  of  the  exchequer  renders 
it  absolutely  necessary  that  parliament  should  be  assembled  at 
least  once  in  every  year,  and  that  it  should  not  be  prorogued 
before  the  passing  of  an  Act  of  Appropriation  ;  because  it  is 
the  duty  of  this  high  functionary  to  refuse  to  permit  the  issue 
of  any  public  money  except  under  the  authority  of  an  act  of 
parliament. 

In  the  year  1857,  Sir  G.  C.  Lewis  (the  then  chancellor  of 
the  exchequer)  laid  before  the  committee  of  the  Proposed 
House  of  Comnons  on  public  moneys  a  proposal  uuijnufthe 
that   the   office   ol   the   receipt  of  her  Majesty  s  and  audit 
exchequer  should  be  abolished,  and  its  functions  *'""-'^s. 
of  control   transferred   to  the  commissioners  of  audit,  with 
additional  powers ;  in  order  that  one  department,  responsible 
to   parliament,  and  reporting  directly  to  parliament,  should 
henceforth  control  the  original  issue,  and,  both  by  concurrent 
and   final   audit,   superintend  the  application  of  the   public 
moneys  to  the  services  for  which  they  were  voted  by  parlia- 
ment.^    This  proposal,  however,  drew  forth  a  strong  remon- 
strance  from  Lord  Monteagle,  the  then  comptroller  of  the 

*  Rep.  Com^  on  Pub.  Moneys,  Com.  Pap.  1S56,  v.  15;  Evitl.  p.  2; 
Mem.  on  Financial  Control,  Com.  Pap.  1857,  sess.  2,  v.  9,  p.  75  ;  Act  4 
&  5  Will.  IV.  c.  15,  sees.  II-13.  Other clulics  of  the  exchciiuei,  whichare 
not  material  to  the  present  incjuiry,  are  described  in  Murray's  Handbook  oj 
Church  and  State y  p.  135. 

»  Rep.  Com^  on  Pub.  Moneys,  Com.  Pap.  sess.  2,  v,  9,  1857,  p.  34. 
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exchequer,  who  pointed  out,  in  an  elaborate  memorandum, 
the  beneficial  results  of  exchequer  control  over  the  issues  of 
public  money,  and  the  constitutional  importance  of  his  office 
in  the  guardianship  of  the  public  revenues.  This  induced  the 
government  to  abandon  their  scheme,  and  led  to  the  with- 
drawal of  resolutions  for  the  abolition  of  the  exchequer  office 
which  had  been  submitted  to  the  committee.*  The  committee, 
however,  recommended  the  reorganization  of  the  board  of 
audit,  with  higher  powers,  so  as  to  make  it  rank  with  the 
principal  departments  of  state,  and  to  interpose  an  effective 
check  on  existing  abuses,  thereby  rendering  the  control  of 
parliament  over  the  details  of  the  public  expenditure  effectual 
and  complete. **  This  recommendation  was  not  regarded,  at 
the  time,  with  much  favour,  either  by  the  government  or  by 
the  House  of  Commons,^  but  in  1865  the  administration  sub- 
„    .  ,,  mitted  to  parliament  a  bill  to  unite  the  offices  of 

Partially  ,    *^  ,  ,  j      ,  , 

eiiccteu  in  com[jirolier  ot  the  exchequer  and  chairman  ot  tlie 
*^^5'  board   of   audit,   which   became    law.*      It    was 

alleged,  in  behalf  of  this  bill,  that,  while  "  exchequer  control 
had  become  inefficient,  anomalous,  and  unreal,  to  a  very  great 
degree,"  and  not  sufficiently  important  to  justify  the  main- 
tenance of  a  separate  establishment,^  it  was  not  intended  to 
alter  the  duties  then  performed  by  the  comptroller  of  the 
exchequer,  but  merely  to  assign  the  same  to  the  chairman  of 
the  board  of  audit  until  parliament  should  be  enabled  to  con- 
sider the  question  in  all  its  bearings,  and  to  decide  whether 
any  further  changes  were  desirable.  Meanwhile,  the  chairman 
of  the  audit  board,  in  holding  both  offices,  would  be  elevated, 
in  point  of  salary  and  tenure,  to  the  highest  position  of  dignity 
and  independence. 

A  very  short  time  sufficed  to  satisfy  the  government  as  to 
Exchequer  ^^c  ucccssity  for  further  legislation  on  this  subject. 
and  audit  Accordingly,  early  in  the  following  session,  a  bill 
consoiida"cd  was  brought  into  the  House  of  Commons,  by  the 
in  1866.  chancellor  of  the  exchequer,  to   consolidate  the 

duties  of  the  exchequer  and  audit  departments,  to  reg''late 
the  receipt,  custody,  and  issue  of  public  moneys,  and  to  pro- 
vide for  the  audit  of  the  accounts  thereof.     The  Exchequer 

'  Com.  Pap.  sess.  2,  v.  9,  1857,  p.  10.  «  Ih.  p.  5. 

•  J  Jans.  D.  V.  165,  p.  1350.  *  Act  28  &  29  Vict.  c.  93. 

'  Chanc.  of  excheq.  Hans.  D.  v.  180,  p.  303. 
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and  Audit  Department  Bill  passed  through  both  Hous  ^s  with 
very  little  opposition ;  and,  notwithstanding  the  change  of 
ministry  which  took  place  during  this  session,  it  was  freely 
accepted  by  the  new  administration,  and  became  law.^ 

Such  of  the  provisions  of  this  act  as  materially  modify  the 
constitutional  practice  which  heretofore  prevailed  ^    . . 

,      .  .'  ,  .  .„    ,  *^    .        ,   .        Provisions  in 

m  relation  to  its  subject  matter  will  be  noticed  m  thenewCon- 
their  appropriate  places  in  this  section.  But  soiidatbn  Act. 
beyond  the  change  effected  by  the  abolition  of  the  board  of 
audit,  and  the  consolidation  of  the  hitherto  distinct  depart- 
ments of  the  exchequer  and  audit,  the  alterations  made  by 
this  act  in  the  existing  practice  are  comparatively  (qw,  and  of 
minor  consequence. 

As  regards  the  receipt  of  public  moneys  by  the  exchequer, 
no  change  in  the  existing  regulations  has  been  ^^^^  ^^^^ 
made,  except  to  render  it  compulsory  upon  the  receiptor 
government  to  pay  to  tlie  exchequer  account  the  ^"'^'''^  "wneys. 
gross  revenues,  after  deducting  certain  charges  enumerated  in 
section  11,  But  this  had  been  already  the  practice,  under  the 
authority  of  a  treasury  minute,  ever  since  the  year  1854, 
when  the  charges  for  the  collection  of  the  revenue  were  first 
voted.  ^ 

As  regards  the  custody  of  public  moneys  in  the  exchequer, 
the  new  act  introduced  no  change  whatever.  It  ^^^^  ^^^^ 
requires  all  public  moneys  to  be  paid,  as  hereto-  custody  of 
fore,  to  the  account  of  the  exchequer  at  the  Bank  p"^"''  moneys. 
of  England,  or  of  Ireland,  and  to  remain  there,  subject  to  the 
provisions  of  the  act.  The  moneys  are  to  be  placed  to  the 
account,  not  of  the  treasury,  or  of  the  government,  but  of 
"  her  Majesty's  exchequer,"  as  represented  by  an  independent 
officer,  called  the  exchequer  and  audit  commissioner." 

As  regards  the  issue  of  public  moneys  from  the  exchequer 
account,  there  is  substantially  no  difference  in  the   .  , 

control  to  be  exercised  by  the  exchequer  and  audit  issue  of  public 
commissioner  over  the  issues,  beyond  that  which  '"""'^y^- 
heretofore    prevailed ;    but   there   is    a    different    machinery 
resorted  to,  as  will  appear  from  the  following  account  of  the 

'  Act  29  &  30  Vict.  c.  39. 

*  See  fl«/^,  p.  201  ;  Rep.  Com.  Vub.  Accts.  on  Kxcheq.  and  Aatlit  Bill, 
Com.  Pap.  1866,  V.  7,  Evid.  10-16, 

•  Kvid.  37-41,  Com.  Pap.  1866,  v.  7,  p.  525. 
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successive  steps  required  to  give  effect   to  a   parliamentary 
appropriation. 

It  is  necessary  that  there  should  be  (i)  votes  of  the  House 

of  Commons,  in  committee  of  supply,  granting 

give  effect  to  a  money,  for  certam  specified  services,  to  the  crown. 

parliamentary    xhese  votes  to  bc  subscquently  confirmed  by  the 

appropriation.  ..  i,'ii_ 

Appropriation  Act,  and  substantiated  by  an  act 
of  parliament  placing  at  the  disposal  of  the  treasury  ways 
and  means  to  satisfy  the  same;  (2)  one  or  more  royal  orders, 
authorizing  the  treasury  to  apply  the  supplies  granted  to  her 
Majesty  (by  the  Ways  and  Means  Act  covering  the  same),  in 
conformity  with  the  votes  of  parliament  in  the  Appropriation 
Act.  These  orders  must  proceed  direct  from  the  sov^reign.^ 
(3)  To  enable  the  treasury  to  meet  these  payments  V.  pplies 
to  the  comptroller  and  auditor-general  for  a  general  credit,  to 
an  amount  not  exceeding  that  of  the  available  ways  and  means, 
and  in  accordance  with  the  votes  in  supply ;  whereupon  the 
said  officer  grants  to  the  treasury  credits,  on  the  exchequer 
accounts  at  the  bank,  not  exceeding  the  amount  of  the  ways 
and  means  granted  by  an  act  of  parliament.^  (4)  This 
having  been  obtained,  the  treasury  will  then  operate  upon  that 
credit,  by  transfers  to  the  paymaster-general's  account,  to 
enable  him  to  meet  the  payments  for  the  different  services. 
When  the  treasury  have  issued  their  daily  orders  to  the  Bank 
of  England  to  transfer  money  to  the  paymaster-general's 
account,  the  bank  is  required  to  advise  the  auditors  thereof 
immediately,  in  order  that  they  may  have  the  materials  for 
checking  the  accounts  which  they  are  called  upon,  by  the  audit 
clauses  of  the  Exchequer  Act,  to  check  before  they  are  sub- 
mitted to  parliament  by  the  treasury.^ 

By  these  constitutional  forms,  the  principle  of  the  monarchy 
.,       ,     ,      is  asserted  as  fully,  in  respect  to  the  issue  of  moneys 

Monarchical  ,  •''.^,  ...  .  •' 

principle  fully    votcd  to  thc  sovcrcign  for  the  public  service,  as 
asserted.  ,        |^y  ^j^^  ^^^  ^f  ,.}^g  ^^^^  mauual  in  all  other  affairs  of 

'  Clode,  Mi7.  Forces  oj  the  Crown,  v.  2,  pp.  183-187. 

'  Act  29  &  30  \'ict.  c.  39,  sect.  15. 

'  Rep.  Com''.  Pub.  Accts.  (Exchcq.  and  Audit  Bill),  Com.  Pa^  1866,  v.  7  ; 
Evid.  49,  62-64,  compared  with  the  Mem.  on  Financial  Control,  Com. 
rap.  1857,  scss.  2,  V.  9,  pp.  30,  79.  The  new  forms  (Nos.  1-15)  required 
umler  the  Exchequer  Act  of  1866  are  appended  to  the  treasury  minute, 
lo  carry  into  effect  the  act   of  March  2,  1867  {Coin.  Pap.  1867,  v.   39, 

P-  337). 
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state  ;  and  the  independent  control  of  the  exchequer  is  main- 
tiined  by  the  power  of  suspending  or  refusing  the  grant  of 
credit  to  the  treasury  until,  in  the  words  of  the  act  4  &  5 
Will.  IV.  c  15,  sec.  II,  the  comptroller-general  shall  have 
first  satisfied  himself  that  "  the  royal  order  has  been  made  in 
conformity  with,  and  has  not  exceeded,  the  amount  of  the 
grant  of  parliament."  ^ 

There  is  a  difference  in  regard  to  supply  charges  and 
consolidated  fund  charges.  The  actual  amounts  of  the  former 
are  specified  in  the  votes  and  in  the  Appropriation  Act.  The 
amounts  of  the  latter  are  not  specified  in  the  act,  and  must 
be  made  up  by  the  treasury.  Before  the  exchequer  permits 
the  insertion  of  any  new  charge  on  the  consolidated  fund,  the 
warrant  or  other  instrument  creating  the  office,  or  making  the 
grant,  is  called  for,  examined,,  and  recc  ded.  If  found  correct, 
the  charge  is  allowed ;  if  not,  its  amount  would  be  deducted 
from  the  total,  and  not  issued.'^ 

The  Exchequer  and  Audit  Act  of  1866  expressly  forbids 
the    treasury,    or   any   subordinate    authority,  to  Money  only  to 
direct  the  payment  of  expenditure  which  has  not  be  applied  to 
been  sanctioned  either  by  an  act   whereby  ser-  sanctbled  by 
vices  are  or  may  be  charged  on  the  consolidated  parliament. 
fund,  or  by  a  vote  of  the  House  of  Commons."    The  ways 
and  m^ans  are  general,  and  may  be  applie  '  to  any  services 
voted.     But  no  money  voted  can  be  issued  until  the  Ways 
and  Means  Act  is  passed ;  and  the  amount  of  supply  voted  is 
limited  in  the  issue  by  the  amount  of  ways  and  means.     It  is 
only  by  authority  of  the  Ways  and  Means  Act — which  always 
contains  a  clause  stating  that  the  ways  and  means  therein 
granted  may  be  applied  to  any  services  voted  by  the  House 
of  Commons — that  the  resolutions  of  supply  can  be   acted 
upon.* 

*  Nor  is  this  a  mere  fiction.  The  control  of  the  exchequer  was  exercised 
in  upwards  of  one  hundred  cases,  between  1834  and  1857,  and  has  proved 
effectual  for  the  purposes  designed.  See  Mem.  on  Financial  Control,  pp. 
78,  80,  84,  114,  Com.  Pap.  1866,  V.  7  ;  and  see  Lord  Monteagle's  Ev. 
before  Com.  on  Tub.  Moneys,  lb.  1856,  v.  15. 

*  Mem.  Financial  Control,  p.  78;  Rep.  Com.  Pub.  Accts.  (Excheq. 
and  Audit  Bill),  Com.  Pap.  1866,  v.  7  ;  Evid.  173,  180. 

'  Act  29  &  30  Vict.  c.  "39,  sec  II. 

*  Rep.  Com.  Pub.  Accts.  (Exchetj.  and  Audit  Bill),  Com,  Pap.  1866,  v. 
7  ;  Evid.  50-61. 
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In  case  of  a  deficiency  of  funds  to  meet  the  permanent 
charges  on  the  consolidated  fund,  the  Act  of 
1866  empowers  the  treasury  to  apply  to  the  Bank 
of  England  to  make  advances  to  the  extent  of  that  deficiency, 
the  principal  and  interest  of  which  are  chargeable  upon  the 
growing  revenue  of  the  quarter.  A  similar  provision  is 
contained  in  the  Ways  and  Means  Acts,  in  respect  to  services 
to  be  provided  for  by  those  acts.  The  only  point  wherein 
this  differs  from  the  old  practice  is,  that  formerly  deficiency 
bills  were  issued  by  the  exchequer  to  the  bank  for  this 
purpose.  In  no  circumstances  would  the  comptroller  of 
the  exchequer  grant  a  credit  in  excess  of  his  balance  at  the 
bank.^ 

Nevertheless,  the  system  of  exchequer  control,  while  it 
effectually  prevents  the  unauthorized  issue  of  public 
money,  is  powerless  of  itself  to  prevent  irregular 
expenditure. 

The  control  of  the  exchequer  over  the  issues  jf 
public  money  is  based  upon  an  admitted  principle 
of  our  constitutional  system,  that  no  money  is 
legally  available  for  public  services  but  that  which 
has  been  placed  at  the  disposal  of  government  by 
parliament.  The  government,  in  fact,  are  unable,  under  the 
laws  now  in  force,  to  obtain  from  the  exchequer  any  money 
but  wi\at  is  drawn  against  some  specific  parliamentary  grant. 
The  issue  of  money  by  the  comptroller  of  the  exchequer  is, 
moreover,  accompanied  by  what  is  substantially  an  ^authoritative 
direction  to  the  proper  officers  to  apply  such  money  to  the 
particular  service  for  which  it  was  granted  by  parliament,  and 
the  annual  Appropriation  Acts  have  always  strictly  forbidden 
any  misapplication  of  the  funds  gr-^.nted  therein.  But  these 
stringent  requirements,  though  they  have  undoubtedly  served 
to  restrain  unauthorized  expenditure,  have  uot  sufficed  to 
prevent  it  altogether.  The  "  systematic  misappropriation " 
of  funds  granted  by  parliament  for  specific  purposes  is  an 
abuse  which  has  existed  for  centuries,  and  which  has  continued 
to  be  practised  to  some  extent  even  in  our  own  day,  notwith- 
standing frequent  resolutions  of  the  House  of  Commons,  and 
penalties  imposed  by  legislative  enactment  upon  public  officers 

'   Com.  Pap.   1866,  V.  7,  p.  527  ;   Evid.    68-78,   83.     See  lb.  1868-9, 
V.  35,  p.  1003. 
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who  should  presume  to  divert  or  misapply  the  public  revenues 
to  any  other  uses  than  those  for  which  they  had  been  appro- 
priated by  parliament.^ 

It  is  therefore  erroneous  to  suppose  that  the  government  can 
be  absolutely  prevented  from  any  misapplication   impossibility 
or   expenditure   in   excess   of   the   parliamentary  of  wholly 
grants.     Even  were  it  possible  to  do  so,  it  would  Euhomed 
not  be   politic  to  restrain  the  government   from  expenditure, 
expending  money,  in  any  circumstances,  without  the  previous 
authority   of  parliament      In   the   words   of  Mr.   Macaulay 
(secretary  to  the  board  of  audit)  "  cases  must  constantly  arise, 
in  so  complicated  a  system  of  government  as  ours,  where  it 
becomes  the  duty  of  the  executive  authorities,  in  the  exercise 
of  their  discretionary  powers,  boldly  to  set  aside  the  require- 
ments of  the  legislature,  trusting  to  the  good  sense  of  parlia- 
ment, when  all  the  facts  of  the  case  shall  have  been  _,. 

1    ■        1  -I  ,-      11     1  1  1     •    Discretionary 

explained,  to  acquit  them  of  all  blame ;  and  it  powers  vested 
would  be,  not  a  public  advantage,  but  a  public  '"  go^^-r^'-'e"'- 
calamity,  if  th^  government  were  to  be  deprived  of  the  means 
of  so  exercising  their  discretionary  authority."  ^  To  the  same 
effect,  we  have  a  declaration  by  a  committee  of  the  House  of 
Commons,  that  "in  special  emergencies  expenditure  un- 
authorized by  parliament  becomes  absolutely  essential.  In  all 
such  cases  the  executive  must  take  the  responsibility  of 
sanctioning  whatever  immediate  urgency  requires  ;  and  it  has 
never  been  found  that  parliament  exhibited  any  reluctance  to 
supply  the  means  of  meeting  such  expenditure." " 

The   best  remedy  against   unauthorized   and   unjustifiable 
expenditure  is  to  be  found  in  the  vigilant  exercise 
of  the  inquisitorial  powers  of  parliament.     "  It  is  aglTnst^ 
undoubtedly  the  business  of  the  House  of  Com-  ""authorized 

.    ■'  .,  ,  1      /-         1        •  •  expenditure. 

mons  to  be  responsible  not  only  for  the  inception 
of  all  public  expenditure,  but  also  to  follow  the  money  raised 
by  taxation  until  the  last  farthing  is  accounted  for."  *     This 
duty  is  facil'tated  by  the  investigations  of  the  auditor-general, 

*  3  Hatsell,  206,  etc.  ;  debate  in  House  of  Commons,  June  23, 1828,  on 
•'the  misappropriation  of  public  funds,"  Rep.  Com.  on  Public  Moneys, 
Com.  Pap.  1857,  sess.  2,  v.  9,  pp.  31,  81. 

'  Rep.  Com.  Pub.  Accts.  lb.  1865,  v.  10,  App.  p.  140. 
'  First  Rep.  Com",  on  Packet  and  Telegraphic  Contracts,  p.  xv.  lb. 
i860,  V.  14. 

*  Mr.  Gladstone,  Ham.  D.  v.  197,  p.  633. 
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who  is  a  parliamentary  officer,  and  is  mainly  performed  through 
the  instrumentality  of  the  standing  committee  on  public 
accounts. 

"  The  public  interests  require  that  the  government  should 
possess  the  power  of  incurring  expenses  of  indispensable 
necessity,  although  parliament  may  not  have  previously  pro- 
vided for  them.  .  .  .  Unforeseen  events  may  happen,  and  lead 
to  an  expenditure  beyond  the  provision  made  by  parliament 
for  the  ordinary  service  of  the  year ;  and  it  must  be  for  the 
interest  of  the  public  that  no  delay  should  occur  in  taking  the 
necessary  measures,  and  in  defraying  the  expenses  which  such 
events  mav  entail."  There  is,  accordingly,  a  fund  called  the 
Treasury  "  trcasury  chest   fund,"  which  is   maintained  for 

chest  fund.  ^j^g  purpose  of  Supplying  the  specie  required  for 
the  "treasury  chests  "  in  the  several  colonies,  and  for  making 
the  necessary  advances  for  carrying  on  the  public  service  at 
home  and  abroad.  By  the  act  40  &  41  Vict.  c.  45,  this  fund, 
formerly  ;^  1,300,000,  is  now  limited  to  ;^i, 000,000.^  It  is 
authorized  to  be  employed  by  the  treasury  "  in  making  tem- 
porary advances  for  any  public  service:  to  be  repaid  out  of 
money  appropriated  by  parliament  to  such  service,  or  out  of 
other  money  applicable  thereto."  The  governors  of  colonies 
have  authority,  in  cases  of  emergency,  to  pay  advances  out  of 
the  treasury  chest,  to  be  made  good  out  of  votes  in  supply. 
This  unavoidably  occasions  an  expenditure,  in  certain  cases, 
which  has  not  been  authorized  by  parliament,  but  the  earliest 
opportunity  is  taken  to  explain  the  transaction  to  the  House  of 
Commons.^ 

There  is  also  another  fund,  which  was  created  in  1862, 
pursuant  to  the  recommendations  of  the  committee 
on  public  accounts,  in  the  previous  year.  It  is 
called  the  "civil  contingencies  fund,"  and  is 
limited  to  ;^i  20,000.  The  treasury  are  empowered  to  draw 
upon  this  fund,  from  time  to  time,  to  defray  new  and  unfore- 
seen expenditure  for  civil  services  at  home,  for  which  no  votes 

*  This  reduction  was  first  made  in  1873  (by  Act  36  &  37  Vict.  c.  56), 
principally  on  account  of  the  diminished  demands  upon  the  chest,  occasioned 
by  the  reduction  of  the  military  force  in  the  colonies,  and  the  facilities 
afforded  by  quicker  communications  between  England  and  her  colonies 
than  formerly  (Second  Rep.  Com*.  Pub.  Accts.  p.  xiii.  Com.  Pap.  1875,  v. 
8  ;  and  Act  40  &  41  Vict.  c.  45). 

'  Second  Rep.  Com^  Pub.  Accts.  Evid.  p.  9,  Com.  Pap.  1868-9,  v.  6. 
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have  been  taken,  or  to  meet  unforeseen  deficiencies  on  ordinary 
votes.^  But  every  advance  made  from  these  funds  must  be 
repaid  out  of  votes  to  be  taken  in  parliament,  in  the  following 
year,  on  behalf  of  the  services  for  which  such  advances  had 
been  made.  No  expenditure  whatever  is  allowed  to  be  finally 
charged  against  either  of  these  funds.  The  "civil  contin- 
gencies fund  "  has  been  set  apart  by  the  treasury  as  a  substi- 
tute for  the  irregular  items  previously  included  in  the  estimates 
under  the  head  of  "  civil  contingencies,"  and  which  had  fre- 
quently to  be  voted  after  the  expenditure  had  been  incurred. 
The  creation  of  this  fund  has  been  formally  approved  by  the 
committee  on  public  accounts  :  and  there  is  no  reason  to 
doubt  t'lat  the  sanction  of  the  legislature,  which  is  certainly 
required  to  make  it  legally  available  for  public  purposes,  would, 
if  applied  for,  be  readily  granted.^ 

There  is  yet  another  fund,  that  for  "  secret  services,"  the 
disposal  of  which  is  in  the  hands  of  government,  secret  service 
although  the  greater  part  of  the  amount  is  annually  expenditure. 
voted  in  supply.     The  vote  in  supply  for   this   service   has 
sometimes  amounted  to  upwards  of  ji£so,ooo,  and  for  the  year 
ending   March    31,    1866,   it    had    increased  to  secret  service 
;^5  0,000.     A  sum  of  ;^3oo  is  paid  to  the  per-  fund. 
manent  under-secretary  of  state  for  foreign  aftairs  for  services 
in  distributing  the  foreign  office  share  of  this  fund  out  of 
another  vote."    This,   however,   does  not  include  the  whole 
amount  at  the  disposal  of  government  for  secret  services.     For 
the  distinction  has  been  uniformly  maintained,  that,  while  it  is 
proper  to  come  to  parliament  to  make  a  general  grant  for  such 
purposes,  it  is  right  that  government  should  have  at  their  dis- 
posal a  fixed  amount  for  the  same  which  is  independent  of 
an  annual  vote.     Accordingly,  the  Civil  List  Act,  which  is 
passed  upon  the  accession  of  the  sovereign  to  the  throne,  sets 
apart  the  sum  of  ;!£"io,ooo  per  annum,  which  is  payable  out  of 
the   consolidated   fund,    for   "  home   secret    service."      The 
annual  vote  in  supply  is  mtended  to  supplement  the  deficiency 

*  First  Rep.  Com"..  Pub.  Accts.  p.  iii.  Com.  Pap.  1877,  v.  8. 

'  Rep  Corn".  Pub.  Accts.  App.  p.  192,  lb.  1862,  v.  11  ;  Hans.  D. 
V.  169,  p.  1858;  lb.  V.  176,  p.  1702  (vote  for  Ashantee  war);  Rep. 
Com«.  Pub.  Accts.  Evid.  31-37,  Com.  Pap.  1865,  v.  10,  and  see  App. 
p.  140 ;  First  Rep.  Com".  Pub.  Accts.  p.  8,  lb.  1870,  v.  10 ;  Accounts 
relating  to  Civil  Conting.  Fund,  1868-9,  lb.  1870,  v.  41,  p.  175. 

»  Civ.  Serv.  Est.  1886,  lb.  1884-5,  v.  50,  pp.  115,  177. 
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of  this  grant.^  The  secretaries  of  state,  and  others,  who  may 
draw  upon  this  fund,  are  bound  by  oath  not  to  use  any  of  it 
for  purposes  which  do  not  legitimately  appertain  to  their  several 
departments.  And  the  names  of  all  persons  receiving  secret 
service  money,  with  the  sums  paid  to  them,  must  be  entered  in 
a  book,  in  order  to  be  produced  in  either  House  of  parliament 
if  required.  It  is  not  usual,  however,  to  give  information  to 
parliament,  in  regard  to  the  expenditure  out  of  this  fund ; 
neither  is  it  subjected  to  detailed  audit.^ 

The  rule  hitherto  sanctioned  by  parliament  in  respect  to 
this  grant  has  been,  **  to  confine  the  knowledge  of  it  to  the 
smallest  possible  number  of  persons,  and,  having  thus  concen- 
trated responsibility,  to  trust  to  their  honour  and  discretion."  ^ 
The  proposed  vote  may  of  course  be  challenged,  in  committee 
of  supply,  and  amendments  moved,  to  reduce  the  amount, 
with  a  view  to  condemn  a  supposed  objectionable  use  of  the 
fund.* 

There  still  remain  two  unauthorized  sources  of  supply, 
which,  however  convenient  in  practice,  and  unobjectionable, 
or  even  expedient,  in  the  abstract,  are  nevertheless,  until 
sanctioned  by  parliament,  opposed  to  an  admitted  constitu- 
^  ,  ,    tional  principle.     The  one  is  the  "  cash  account " 

Cash  account  r     ^  1        1  •    1     •        i  1 

of  the  prxy-  of  the  paymastcr-general,  which  is  the  receptacle 
master-general.  ^^  yarious  sums  and  dcposits  which,  though  not 
placed  by  parliament  at  the  disposal  of  the  government,  are 
regarded  in  practice  as  available  sources  of  supply  for  the 
working  accounts  of  the  paymaster.  For  instance,  sums 
realized  from  the  sale  of  old  stores,  sums  which  are  deposited 
with  the  paymaster  for  safe-keeping  or  investment — as,  for 
example,  moneys  paid  in  respect  of  the  crown's  nominee 
fund,  or  the  mercantile  marine  fund — sums  remitted  home 
on  account  of  fees  received  by  consuls  abroad,  or  in  respect 
of  the  obligations  of  certain  colonies  to  the  mother  country 
for  military  protection,  etc. ;  all  such  sums  and  deposits  are 

*  Act  I  &  2  Vict.  c.  2,  sec.  1$  ;  Com.  Pap.  1873,  v.  47,  pt.  i,  p.  149. 

■  22  Geo.  III.  c.  82,  sees.  24-29;  Hans.  D.  v.  65,  p.  182;  v.  159,  p. 
1528  ;  V.  207,  p.  999. 

*  Mr.  Gladstone,  lb.  v.  203,  p.  691 ;  and  see  Mr.  Hammond's 
Evid.  Rep.  Com".  Diplom.  Service,  p.  58,  Com.  Pap.  1870,  v.  7  ;  Ld. 
Clarendon's  Evid.  lb,  p.  290.  See  also  Hans,  D,  v.  206,  pp.  1388,  1424  ; 
V.  211,  p.  1543. 

*  lb.  V.  219,  p.  449. 
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carried  to  the  credit  of  the  paymaster's  cash  account,  and  are 
used  to  supply  his  working  account  with  funds,  which  are  not 
legally  available  for  public  purposes.  The  committee  on 
public  accounts  has  suggested  that  such  moneys  should  be 
transferred  to  the  exchequer,  or  invested,  or  kept  in  deposit, 
as  the  circumstances  of  each  case  may  require ;  and  that 
they  should  in  no  case  be  used  for  public  purposes.* 

The  other  instance  of  money  being  used  to  defray  voted 
services,  without  the  sanction  of  the  legislature,  is  ^  i   •    • 
that  of  the  receipts  of  revenue.     The  salaries  of  the  revenue 
the  various  revenue  departments  are  never  paid,  dep'^''''"^"'^. 
in  the  first  instance,  out  of  the  votes,  but  out  of  the  revenue . 
such  advances  being  afterwards  repaid  from  the  votes.     This 
practice  is  pursued  by  collectors  of  revenue  throughout  the 
kingdom  in  reference  to  certain  payments  on  account  of  the 
public  service  at  the  several  localities  in  question ;  the  ad- 
vances being  subsequently  repaid  to   the   revenue  from  the 
votes  applicable  to  such  services.     The  committee  on  public 
accounts,   though    cognizant   of   the   mode    in  which   these 
temporary   advances  are  made  from  the  revenue,   have   not 
objected  to  it ;  and  the  existing  practice,  both  as  regards  the 
receipts  of  revenue  and  the  paymaster's  cash   account,  has 
always   been   defended   by   the   government    as   tending    to 
economy,  to  the  security  of  the  public  money,  and  to  simplicity 
of  account.     This  may  be  a  sufficient  reason  for  adhering  to 
the  present  practice ;   nevertheless,  it   is   equivalent   to  the 
establishment  of  so  many  additional  treasury  chest  funds,  of 
indefinite  extent,  without  any  parliamentary  authority  what- 
ever.    Provided  proper  steps  are  taken  to  ensure  an  efficient 
appropriation  audit  of  all  the  parliamentary  grants,  there  is  no 
reason  to  fear  that  a  continuance  of  this  practice  would  facili- 
tate abuse,  or  misappropriation.     But  it  will  be  hereafter  an 
important  point  to  determine  the  conditions  under  which  the 
government  should  be  authorized  by  law  to  use  for  public 
purposes  moneys  derived  from  other  sources  than  the  grants  of 
parliament  and  the  treasury  chest  fund.*" 

*  Mr.  Macaulay's  Paper,  Rep.  Com",  on  Pub.  Accts.  p.  14T,  Com.  Pap. 
1865,  V.  10.  See  further,  as  to  '*  extra  receipts,"  and  money  realized  from 
sale  of  old  stores,  Rep.  Com.  Pub.  Accts.  Evid.  444-518,  Tb.  iSo6,  v.  7  ; 
the  Naval  Stores  Act,  1869,  Hans.  D.  v.  195,  p.  672. 

*  Mr.  Macaulay's  Paper  appended  to  Rep.  Com",  Pub.  Accts.  1865,  p. 
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2.  The  Functions  of  the  Treasury  in  relation  to  the  Public 

Expenditure. 

We  now  proceed  to  consider  the  second  branch  of  our 
inquiry,  viz.  the  mode  in  which  the  constitutional  control  of 
parliament  over  the  public  expenditure  is  conducted,  through 
the  instrumentality  of  the  responsible  department  of  the 
treasury. 

By  immemorial  custom,  the  lords  commissioners  of  the 
Functions  of  treasury  have  been  constitutionally  empowered  to 
the  treasury  control  all  the  othcr  departments  of  the  state,  in 
pubHc  ^°  '"^  matters  of  finance  and  public  expenditure.  In 
expenditure,  yarious  acts  of  parliament,  and  reports  of  com- 
mittees of  the  House  of  Commons,  this  authority  has  been  from 
time  to  time  recognized  and  enforced.  By  degrees,  however,  this 
wholesome  control  had  been  gradually  relaxed,  and  the  various 
public  departments,  more  particularly  those  in  charge  of  naval 
and  military  affairs,  had  begun  to  act  independently  of  the 
treasury,  incurring  expenses  beyond  the  votes  of  parliament, 
without  previous  reference  to  this  supreme  authority.  In  order 
to  check  the  growing  extravagance  in  the  public  service,  and 
to  introduce  a  proper  responsibility  in  regard  to  public  ex- 
penditure, committees  of  the  House  of  Commons  recom- 
mended that  the  ancient  control  of  the  treasury  should  be 
again  exercised.  In  1817,  the  finance  committee  adverted 
to  the  subject  in  the  following  terms  :  "  Feeling,  as  your  com- 
mittee do  strongly,  the  necessity  of  bringing  all  financial 
subjects  officially  within  view  of  the  treasury,"  they  suggest 
whether — in  a  'ition  to  the  "  unrecorded  and  confidential 
intercourse  which  must  at  all  times  exist  on  the  part  of  the 
first  lord  of  the  admiralty,  and  the  master-general  of  the 
ordnance,  and  the  chancellor  of  the  exchequer  respectively, 
on  all  matters  which  they  may  feel  it  their  duty  to  bring  under 
the  consideration  of  their  colleagues  in  the  cabinet " — it  might 
not  be  advisable  that  it  should  be  made  a  rule  of  the  privy 
council,  whenever  orders  in  council  are  in  contemplation  to 

142,  Com.  Pap.  1865,  V.  10.  Also  in  regard  to  extra  receipts  and  the 
regulations  concerning  them,  Rep.  Com**.  Pub.  Accts.  1867  and  1868  ; 
lb.  First  Rep.  pp.  v.  108,  Com.  Pap.  1870,  v.  10 ;  lb.  Third  Rep.  p.  3, 
Com.  Pap.  187 1,  V.  II. 
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regulate  the  establishment  of  any  public  department,  "  that 
every  proposition  involving  an  increase  of  pul)lic  expense 
should,  according  to  the  nature  of  the  case,  either  be  submitted 
to  a  committee  of  council,  consisting  of  such  members  as  may 
be  connected  with  the  treasury,  or  be  made  by  the  council 
office  tlie  subject  of  a  direct  reference  to,  and  report  from, 
the  treasury  to  that  office  before  it  is  presented  to  his  Majesty 
for  his  final  approbation.  By  this  arrangement,  which  will 
combine  the  forms  .vhich  have  from  the  earliest  times  pre- 
vailed in  the  practice  of  our  government,  with  that  essential 
control  which  your  committee  judge  it  necessary  to  place  in 
the  financial  ministers  alone,  they  hope  that  the  results  which 
they  have  so  often  recommended  may  be  attained."  ^ 

Pursuant  to  the  foregoing  report,  a  treasury  minute  was 
issued  on  March  13,  18 18,  embodying  a  memorandum  agreed 
upon  by  Lord  Liverpool  (first  lord  of  the  treasury),  the  first 
lord  of  the  admiralty,  and  the  master-general  of  the  ordnance, 
and  approved  by  the  prince  regent,  "  to  carry  into  effect  the 
recommendation  of  the  finance  committee,  in  their  fourth 
and  sixth  reports,  that  no  department  of  large  expenditure 
ought  ever  to  be  placed  beyond  the  controlling  superintendence 
of  the  board  of  treasury."  That  minute  established  various 
regulations  for  checking  naval  and  miUtary  expenditure  which 
are  now  obsolete,  one  of  which  required  the  working  heads  of 
the  army  and  navy  departments  to  attend  the  treasury  whenever 
that  board  wished  for  verbal  in  addition  to  written  information 
on  any  financial  subject  connected  with  their  departments.'^ 

Ten  years  afterwards,  a  committee  of  the  House  of  Commons 
called  the  attention  of  the  House  to  the  fact,  "  that  the  ancient 
and  wise  control  vested  by  our  financial  policy  in  the  hands 
of  the  treasury  over  all  the  departments  connected  with  the 
public  expenditure  has  been  in  a  great  degree  set  aside. 
Although  it  is  the  practice  to  lay  the  annual  estimates  before 
the  board  of  treasury,  the  subsequent  course  of  expenditure 
is  not  practically  restrained  as  it  ought  to  be  by  one  governing 
and  responsible  power,  but  remains  too  much  under  the 
separate  management  of  the  departments.  The  want  of  a 
constant  check  over  the  expenditure,  which  is  the  consequence 

*  Sixth  Rep.  Com",  on  Finance,  1817,  quoted  in  Rep.  of  Com*^.  on  Pub. 
Accts.  Com.  Pap.  1862,  v.  11  ;  Evid.  665,  769,  943. 
'  lb.  Min.  of  Evid.  943. 


I 


i 


ii 


250 


PARLIAMENTARY   GOVERNMENT. 


of  the  departure  from  the  old  and  constitutional  course,  has 
established  a  scale  of  expense  greatly  beyond  what  existed 
during  the  former  periods  of  peace.  Each  department 
naturally  endeavours  to  exalt  its  own  importance,  and  wishes 
to  promote  its  general  efficiency,  and  to  have  everything  in  it 
complete  and  perfect :  hence  the  desire  to  secure  these  objects, 
rather  than  the  exigency  of  the  public  service,  has  had  too 
much  influence  over  a  great  part  of  the  public  expenditure." 
Again  :  **  The  establishment  of  an  effectual  control  in  the 
hands  of  the  treasury  is  nothing  more  than  the  restoration  to 
the  treasury  of  its  ancient  authority.  It  is  necessary  that  this 
control  should  be  constantly  exercised  in  determining  the 
amount  of  expenditure  to  be  incurred  by  each  department,  in 
securing  the  application  of  each  sum  voted  in  the  annual 
estimates  to  the  service  for  which  it  has  been  voted,  in 
regulating  any  extraordinary  expenditure  which,  upon  an 
emergency,  may  be  deemed  necessary  within  the  year, 
although  not  included  in  the  estimates ;  and  in  preventing  any 
increase  of  salary  or  extra  allowance,  or  any  other  emoluments, 
being  granted  without  a  minute  expressive  of  tiie  approbation 
of  the  board  of  treasury.  The  committee  have  further  to 
observe  that  it  is  expedient  not  only  to  restore  this  control, 
but  to  secure  it  from  being  again  set  aside,  which  cannot  be 
effected,  except  by  the  House  of  Commons  constantly  enforcing 
its  application,  by  holding  the  treasury  responsible  for  every 
act  of  expenditure  in  each  department." 

The  foregoing  recommendations  set  forth,  with  sufficient 
clearness,  the  nature  and  extent  of  treasury  control  which  would 
appear  to  be  necessary  to  ensure  a  proper  responsibility  in 
financial  matters,  and  to  check  extravagant  and  unauthorized 
expenditure.^  They  were  not,  however,  attended  with  any 
immediate  result.  Nevertheless,  in  the  time  which  has 
elapsed  since  the  date  of  these  reports,  they  have  mostly 
been  adopted,  so  far  as  is  consistent  with  the  freedom  of 
action  that  properly  belongs  to  the  great  executive  depart- 
ments. 

The  first  reform  which  was  effected  was  at  the  instance  of 
Sir  James  Graham,  who,  when  first  lord  of  the  admiralty,  in 

•  Further  recommendations,  with  a  view  to  enforce  the  superintending 
control  of  the  treasury,  were  made  by  the  committee  on  navy,  etc., 
estimates,  in  1848  {Co/u.  Fap.  1847-8,  v.  21,  p.  35). 
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1832,  introduced   and   caused   to   be   embodied   in   the   act 
2  &  ^  Will.  IV.  c.  40,  sec.  -lo,  what  is  termed  the   .         .  . 

•      .  1       T  mi  '    .'  11       Appropriation 

appropriation  check.  The  appropriation  check,  audit  of  nava! 
or  audit,  was  a  regulation  requiring  the  admiralty  expenditure. 
to  make  up  an  annual  account  of  expenditure  under  the  several 
heads  of  service  specified  in  the  Appropriation  Act,  and  submit 
the  same  to  the  commissioners  of  audit,  to  be  compared  with 
the  vouchers.  The  commissioners  to  certify  the  correctness 
of  t)ie  said  accounts,  and  to  note  under  each  head  whether  the 
expenditure  had  exceeded  or  fallen  short  of  the  vote  of  par- 
liament. The  certified  account  to  be  annually  laid  before  the 
House  of  Commons.^ 

Up  to  1845,  none  of  the  departments  appear  to  have  applied 
to  the  treasury  for  authority  to  exceed  any  vote  included  in 
their  estimates.  In  that  year,  a  treasury  committee  on 
ordnance  expenditure  reported  an  opinion  that  efficient 
control  over  the  public  expenditure  could  only  be  established 
by  the  examination   of  the  audited  accounts   by  „    .   ,   .  , 

•  /•      1  TT  r    ^  1  Control  of  the 

a   committee   of  the    House   of  Commons ;   but  treasury  oyer 
that,  in  the  absence  of  such  a  committee,  they  dLprrt\nems 
considered  that  a  control  should  be  exercised  by  •"  imanciai 
the  treasury,  as  being  the  department   primarily  '"^"^'''" 
responsible  for  the  regularity  of  the  public  finances.     Parlia- 
ment, in  assigning  to  the  commissioners  of  audit  the  duty 
of  reporting  on  the  public  accounts,  had  reserved  to  itself 
a  right  of  revision ;  but  hitherto  no  action  had  been  taken  by 
the  House  of  Commons  on  these  reports ;   it  was  therefore 
expedient  to  consider  whether  this  task  ought  not  to  be  under- 
taken by  the  treasury.     This  recommendation  was  concurred 
in  by  the  lords  of  the  treasury,  who,  on  January  13,   1846, 
issued  a  minute,  declaiing  that  "No  executive  department  is 
authorized  to  exceed   the  sum   appropriated   by  parliament 
under  each  general  head  or  vote  in  their  respective  estimates, 
or  to  apply  any  surplus  which  may  exist  under  one  vote  to 
supply  the  deficiency  on  others  without  the  express  previous 

'  Prior  to  the  introduction  of  this  reform,  the  several  amounts  voted  in 
supply  for  the  various  naval  services  were  added  togellicr  and  included  in 
the  Appropriation  liill  in  a  bulk  sum  to  the  credit  of  the  naval  service 
generally.  For  ful!  particulars  of  the  chango,  which  was  extended  to 
military  expenditure  m  1846  (9  &  10  Vict.  c.  92),  see  Rep.  Com".  Pub. 
Accts.  Evid.  pp.  1-42,  Com,  J'iiJ>,  18O2,  v,  11.    bee  also  iujm,  p.  264. 
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sanction  of  the  treasury,  to  be  given  on  a  written  representa- 
tion of  the  circumstances  which  render  the  adoption  of  such  a 
course  indispensable  for  the  public  service."  This  opinion 
was  endorsed  by  the  House  of  Commons  in  a  resolution  of 
March  30,  1849,  ^^^^  "when  a  certain  amount  of  expenditure 
for  a  particular  service  has  been  determined  upon  by  parlia- 
ment, it  is  the  bounden  duty  of  the  department  which  has 
that  service  under  its  charge  and  control,  to  take  care  that 
the  expenditure  does  not  exceed  the  amount  placed  at  its  dis- 
posal for  that  purpose."^  And,  by  a  clause  which  was  first 
Treasury  may  introduccd  into  the  annual  Appropriation  Act  for 
empower  the     the  ycar  1 846-47,  the  treasury  are  empowered  to 

navy  and  army  .  •  •        ..t  j  j  ^ 

departments  to  mcct  cmergcncies  m  the  navy  and  army  depart- 
sur 'lis'funds  i^^nts  by  authorizing  the  appropriation  of  any 
to  make  good  surpluscs  or  grauts  in  the  same  department  towards 
deficiencies.  making  good  any  deficiency  caused  by  such 
emergencies,  provided  that  the  aggregate  sum  voted  for  each 
department  for  the  year  be  not  exceeded.  This  act  was 
followed  up  by  treasury  minutes,  intended  to  explain  more 
minutely  the  manner  of  giving  effect  to  t,  and  of  ensuring  to 
the  treasury  the  right  of  appeal  and  ultimate  control  in  all 
cases  of  unforeseen  and  unprovided  expenditure.** 

The  appropriation  clause  above  cited  was,  until  recently,  so 
framed  as  to  confer  on  the  treasury  the  power  of  finally 
appropriating  surpluses  on  particular  grants  to  cover  deficiencies 
on  others  within  the  same  department.  It  so  continued  from 
1846  to  1 86 1.  Meanwhile  much  controversy  arose  as  to  the 
true  intent  and  meaning  of  the  clause  itself.  Notwithstanding 
Practice  o^th  ^^^  obvious  meaning  of  the  act  of  parliament,  the 
admiralty  in  board  of  admiralty  as  a  general  rule  refused,  until 
this  matter.  recently,  to  recognize  the  supreme  authority  of 
the  treasury,  and  claimed  the  right,  under  their  own  patent,  of 
directing  their  own  expenditure."  And  in  complying  with  the 
directions  of  the  statute,  and  seeking  the  formal  sanction  of 

*  See  Gen.  Balfour's  Paper,  in  Sai.  /our.  v.  29,  p.  392.  See  also  the 
Annual  Appropriation  Acts,  Smith's  Par/.  Remcmb.  1857-8,  p.  145  ;  Rep. 
of  Com",  on  Misc.  Expenditure,  Min.  of  Evid.  p.  6,  Com.  Pap.  i860,  v.  9. 

*  See  Rep.  of  Com",  on  Pub.  Accts.  Evid.  640-668,  lb.  1862,  v. 
II  ;  and  see  chanc.  of  excheq.  observations  in  Hans.  D.  v.  169,  pp.  i860, 
1863  ;  lb.  V.  236,  p.  770. 

»  Rep.  on  Pub.  Accts.  Min.  of  Evid.  756-766,  788,  Com.  Pap.  1S62, 

V.   II. 
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m.  Pap.  1S62, 


the  treasury  to  transfers  of  votes,  the  board  did  not  afford  to 
the  treasury  sufficient  information  to  enable  them  to  exercise 
a  proper  control.    Their  applications,  moreover, 
were  usually   made    after   the   unauthorized   ex-  wmro7over 
penditure  had  been  incurred.^     The  treasury  re-  •'»^'»''"a'5y 

r     '        1    I-  \  •   •  expenditure. 

framed  from  the  attempt  to  compel  a  recognition 
of  their  right  to  control  this  department  in  the  details  of  ex- 
penditure. A  large  proportion  of  almost  every  vote  consists  of 
expenditure  abroad,  so  that  it  is  impossible  to  know  beforehand 
whether  any  vote  will  be  exceeded  or  not.  It  was,  therefore, 
contended  "  that,  unless  the  treasury  are  prepared  to  take  the 
whole  responsibility  of  the  conduct  of  the  navy,  they  cannot 
possibly  take  such  management  of  the  details."  ^  The  first  lord 
of  the  admiralty  for  1862  declared  his  view  of  the  matter  to  be 
"  that  the  admiralty  should  have  the  power  of  spending  under 
each  vote  (the  naval  estimates  being  ordinarily  divided  into 
seventeen  separate  votes)  the  whole  of  the  sum  taken  under 
that  vote;  that,  if  we  want  to  transfer  from  one  vote  to 
another,  we  should  go,  as  we  have  gone  at  the  time,  and 
submit  it  to  the  treasury."'  Even  so,  it  was  claimed  that 
"  the  previous  sanction "  required  by  the  treasury  must  be 
understood  to  mean  a  formal  sanction  to  the  transfer,  which  is 
not  necessarily  v^r  usually  given  before  the  expenditure  has 
been  incurred.  It  was  urged  that  no  other  con- 
struction  of  the  rule  was  practicable  or  consistent  oaliVmie'"" 
with  the  secresy  and  despatch  so  often  necessary  requiring 

•^  ,         ,.  f  _  ■'     treasury 

in  carrying  out  the  directions  of  government,  con-  sanction  to 
veyed  through  a  secretary  of  state,*  and  that  if  the  eJJpeSure. 
first  lord  of  the  admiralty  were  to  shrink  from  the 
responsibility  of  exceeding   his   estimates,   in   obeying   such 
directions,  he  ought  to  request  the  first  lord  of  the  treasury  to 
convene  a  cabinet  in  order  that  the  point  might  be  discussed. 
Should   a   disagreement  arise  between  the  treasury  and  the 
admiralty  on  a  financial  question,  they  would  appeal  to  the 
cabinet.'' 

But  it  has  since  been  ruled,  in  conformity  with  sec.  27  of 

'  Rep.  on  Pub.  Accts.  Min.  of  Evid.  664,  823-828. 

*  lb.  1442,  1495,  Com,  Pap.  1862,  v.  11. 
'  lb,  1500,  1 5 19. 

*  lb.  1520-1522,  Com.  Pap.  1862,  v.  ii. 

»  Com.  Pap.  1863,  V.  II,  p.  331,  Evid.  1524,  1562. 
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the  Act  28  &  29  Vict.  c.  123,  that  both  the  war  office  and  the 
admiralty  must  obtain  treasury  authority  for  every  excess  over 
;^5oo  upon  the  sub-heads  or  items  of  any  vote,  since  the 
control  of  the  House  of  Commons  upon  the  expenditure  of 
money  under  the  sub-heads  of  every  parliamentary  grant  is 
practically  entrusted  to  the  treasury.  For,  while  the  civil 
service  departments  were  not  strictly  subjected  to  this  rule,  a 
more  stringent  practice  is  now  enforced  forbidding  any  excess 
on  one  sub-head  to  be  defrayed  out  of  the  savings  upon 
another  without  express  treasury  sanction.^ 

In  1846  the  system  of  appropriation  audit  in  force  in  the 
Extension  of  ^^^y  was  introduccd  into  the  army  departments, 
the  appropria-  Each  of  those  departments,  namely,  the  ordnance 
tlTarmV  ^^^  the  War  office,  presented  separate  estimates, 

expenditure.  They  had,  within  their  respective  grants,  the  same 
power  of  transfer  as  the  admiralty,  but  no  transfer  could  be 
made  Irom  a  vote  under  one  department  in  aid  ot  a  deliciency 
in  that  of  another.  In  1856-57  these  departments,  together 
with  the  commissariat,  were  consolidated  under  the  secretary 
of  state  for  war.  In  the  Appropriation  Act  the  sums  given 
for  the  army  were  divided  into  two  aggregate  grants — one,  in 
round  numbers,  for  six  million  pounds,  and  the  other  for  nine 
millions.  At  first,  the  power  of  transfer  was  confined  to  the 
separate  grants ;  "  but  in  1858  it  appears  that  a  change  was 
made  in  the  wording  of  the  Appropriation  Act,  so  as  to  give 
to  the  war  department  the  power,  with  treasury  consent,  to 
transfer  the  surplus  on  a  vote  within  one  grant  to  a  deficiency 
on  a  vote  included  in  the  other  grant.  The  change  thus 
introduced  has  been  continued  in  subsequent  acts."  Viewing 
this  alteration  as  defeating  the  intention  of  the  House  and  of 
the  government,  in  dividing  the  votes  into  two  aggregate 
grants,  and  as  affording  to  the  government  a  very  extended 
power  of  transfer,  the  committee  on  public  accounts,  in 
1862,  recommended  that  the  Appropriation  Act  should  be  so 
framed  in  future  as  to  limit  the  power  of  transfer  to  the  extent 
of  the  particular  grant.'    There  are  now  twen<^y-seven  votes 

*  First  Rep.  Com.  Pub.  Accts.  p.  23,  Com.  Pap.  1867,  v.  10 ;  3. 
Second  Rep.  p.  21,  Com.  Pap.  1868-9,  v.  6  ;  lb.  First  Rep.  p.  6,  Com. 
Pap.  1870,  V.  10;  Jb.  Third  Rep.  pp.  i,  12,  Com.  Pap.  1871,  v.  ii  ;  lb. 
Sixth  Rep.  p.  24  ;  Appropriation  Accts.  1873-4,  pp.  90,  122,  219,  Com. 
Pat.  1875,  V.  50;  lb.  p.  i86,  Com.  Pap.  1876,  v.  50. 

■  Second  Rep.  Com".  Pub.  Accts.  pp.  iv.,  v.  Com.  Pap,  1862,  v.  11  ; 
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for  army  services,  which  are  all  included  in  one  grant.^     The 
sub-heads  of  these  votes  are  given  in  the  estimates, 
and  the  war  office  are  obliged  to  obtain  treasury  san^SI7to  aii 
authority  for  any  excesses  in  regard  to  these  sub-  ^"""^  *i':["y 

,,',•'  ,  °_  ,  expenditure. 

heads.''     Particulars  explanatory  of  such  transac- 
tions must  be  laid  before  the   House  of  Commons  at  the 
commencement  of  the  next  session." 

The  value  of  the  appropriation  clause  above   mentioned, 
the  true  intent  and  meaning  of  which  has  given  vaiueof 
rise  to  so  much  controversy,  has  been  questioned,  the  clause 
on   the   ground  that  it  "  loosens  the  control  of  treasuT^'to 
parHament  over  the  separate  grants  for  naval  and  ^^e a'^ ro'ri'a- 
military  services,  by  giving  a  power  to  the  treasury  tion  in  certain 
to  vary  the   appropriation   specially  directed   by  ^^^^^' 
parliament  itself;"  and  it  has   been  recommended  that  this 
clause  should  be  expunged  from  the  Appropriation  Act.^     The 
annual  appomtment  by  tlie  HouseofC  amnions  oi  a  cominittee 
of  inquiry   into   the   audited   accounts   undoubtedly   affords 
facilities    for    securing    more    effectually   than    by    treasury 
control   the    strict    appropriation   of    public    money   to   the 
purposes  for  which   it  has  been  voted.°    The  committee  on 
public  accounts    in    1862  bestowed  great  attention  on   this 
point,  and  unanimously  resolved  that  the  power  of  transfer,  in 
relation  t)  army  and  navy  appropriations,  ought  to  le  sub- 
jected  to   some   further  check.     In  view  of  th.i   Newreguia- 
resolution  of  the  House  of  Commons,  on  March  30,  tions  on  this 
1849,  setting  forth  the  duty  of  all  public  depart-  reannmended. 
ments   to   confine   their    expenditure   within    the 

and  see  Hans.  D.  v.  169,  p.  1849  ;  Rep.  Com".  Pub.  Accts.  Evid.  p.  7, 
Com.  Pap.  1864,  V.  8. 
'  29  &  30  Vict.  c.  91,  sec.  14,  sched.  D. 

*  First  Rep.  Com".  Pub.  Accts.  p.  23,  Com.  Pap.  1867,  v.  10.  The 
financial  supren  cy  of  the  treasury  is  fully  recognized  by  the  war  office. 
(pilaus.  D.  V.  187,  p.  1703  ;  Rep.  Com*",  on  Military  Reserve  Funds,  Miii. 
of  Evid.  pp.  7,  19,  Com.  Pap.  1867,  v.  7). 

'  28  &  29  Vict.  c.  123,  sec.  27  ;  Rep.  Com".  Pub.  Accts.  Evid.  1884- 
1898,  2292  ;  Com.  Pap.  1852,  v.  11. 

*  Memo,  by  Mr.  Anderson,  in  app.  to  Uep.  on  Pub.  Arcts.  p.  192,  Com, 
Pap.  1862,  V.  II. 

*  Min.  of  Evid.  1730,  Com.  Pap.  1862,  v,  11,  p.  352.  See  cases  cited  of 
abuses  from  want  of  sufficient  check  over  departments  by  whom  the  power 
of  transfer  is  exercised,  in  Ld.  R.  Montagu's  speech,  Hans.  D.  v.  169, 
March  24  ;  and  see  Rep.  Com^  Pub.  Accts.  Evid.  p.  6,  Com,  Pap.  1864, 
V.  8. 
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amount  placed  at  their  disposal  by  parliament,  the  committee 
declared  it  to  be  the  duty  of  each  department,  with  the  assist- 
ance of  the  treasury,  so  to  frame  their  estimates  as  to  provide 
as  far  as  possible  for  all  anticipated  expenditure ;  and  that,  if 
additional  outlay  should  unexpectedly  become  necessary,  the 
department  ought   to  communicate   with  the  treasury  there- 
upon without  delay.      The  treasury  should  then  determine 
whether  parliament  should  be  applied  to  for  a  supplementary 
vote,  or  whether  it  would  be  more  expedient  to  meet  the  addi- 
tional expenditure  by  an  advance  from  the  surplus  on  hand 
from  other  votes.     If  the  latter,  the  treasury  should  authorize 
the  same  in  writing.     At  the  making  up  of  the  final  accounts, 
copies  of  all  such  applications,  and  of  the  treasury  letters  and 
warrants  thereupon,  should  be  presented  to  parliament.     A 
vote  should  then  be  proposed  in  supply  to  meet  any  deficiencies, 
and  all  surpluses  should  be  surrendered  to  the  exchequer.     By 
this  plan  the  government  would  be  at  liberty  to  exercise  its 
discretion  in  providing  for  unexpected  emergencies,  by  permit- 
ting transfers  of  surpluses  to  meet  the  deficiencies,  and  the 
House  of  Commons  would  possess  an  opportunity  of  review- 
ing such  transactions,  when  transfers  that  had  been  made  were 
submitted  for  their  approval  in  the  shape  of  a  vote.^     These 
recommendations  were  sanctioned  by  parliament  and  by  the 
New  form  of     govemmcnt.     A  new  appropriation  clause  was  in- 
serted   in   the   Appropriation   Act    of    the   year, 
which,    instead   of   authorizing    the    treasury   to 
determine   finally   on   applications   for    transfers, 
merely  empowered  them  to  authorize  the  temporary 
use  of  surpluses,  in  order  that  the  advances  thus 
made  might   be    submitted   for  the   sanction   of 
parliament,  and  the  deficiencies  in  question  be  provided  for 
"in  such  manner  as  parliament  might  direct."-     A  treasury 
minute,  to  give  effect  to  the  new  arrangements,  was  issued  on 
January  27,  1863.     It  prescribed  the  circumstances  in  which 
the  naval  and  military  departments  should  be  at  liberty  to 
apply  for   treasury  sanction   to  expenditure  for  services  un- 
foreseen and  unprovided  for ;  and  the  forms  to  be  observed 
in   such  applications,  with  a  view  to  enable  the  treasury  to 

•  Second  Rep.  Com",  of  Pub.  Accts.  pp.  vii.,  viii.  Com.  Pap.   1862,   v. 
II  ;  and  see  Evid.  before  First  Com'.  Tub.  Accts.  Com.  Pap.  1870,  v.  10. 
"  25  &  26  Vict.  c.  71,  sec.  26. 
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submit  to  the  House  of  Commons  all  needful  information  in 
relation  thceto.^  With  such  restrictions  there  is  a  manifest 
advantage  in  permitting  the  transfer  of  savings  from  one  vote 
to  meet  an  excess  in  another.^  The  elasticity  of  the  service 
would  be  destroyed  if  a  minister  had  not  that  power.  Very 
disastrous  results  might  ensue,  if  no  alteration  were  allowable 
in  the  course  of  a  financial  year  in  estimates  which  were  framed 
six  months  before  the  year  began." 

A  statement  of  savings  and  deficiencies  upon  the  grants  for 
army  services  for  the  years  1862-63 — together  with  copies  of 
the  correspondence  between  the  war  office  and  the  treasury 
for  authority  to  incur  expenditure  that  would  occasion  an 
excess  on  a  particular  vote — was  communicated  to  the  com- 
mittee on  public  accounts  for  1864.  These  accounts  are  the 
first  that  were  prepared  under  the  altered  system  introduced 
by  the  Appropriation  Act  of  1862,  by  which  the  treasury  were 
empowered  to  give  a  temporary  sanction  only  to  applications 
for  leave  to  make  use  of  surpluses  to  defray  excesses  upon 
other  services,  and  were  required  to  submit  to  the  considera- 
tion of  parliament  the  final  determination  there-  nenefitsof 
upon.  The  committee  reported  that  the  effect  of  this  change. 
this  change  had  been  very  beneficial  to  the  public  service,  and 
that  the  great  object  of  the  alteration  in  the  Appropriation 
Act  had  been  accomplished.  Heretofore  it  had  not  been 
customary  for  the  departments  to  pply  to  the  treasury  to 
authorize  transfers  until  the  time  for  closing  the  account  was  at 
hand,  which  afforded  no  opportunity  to  the  treasury  of  exer- 
cising any  judgment  upon  such  applications.  "  Now,  before 
any  excess  of  expenditure  is  incurred,  the  departments  api)ly 
to  the  treasury  for  their  sanction  as  soon  as  the  necessity 
arises."  In  many  cases  it  is  impossible  tc  tell,  until  the 
account  is  balanced,  what  the  amount  of  excess  or  deficiency 
will  be ;  the  application  for  treasury  sanction  is  therefore 
ordinarily  deferred  until  the  account  is  made  up.  But  any 
large    excess  must  be  foreseen,   and  no  excess  would    be 

>  Com.  Pap.  1863,  V.  29,  p.  173. 

«  Second  Rep.  Com".  Pub.  Accts.  1869,  p.  32,  Com.  Pap.  1868-9,  v.  6. 
For  latitude  allowed  to  the  war  office  and  to  the  admirally  in  such  trans- 
fers, particularly  under  the  vote  for  army  works,  see  //'.  pp.  40,  62,  Com. 
Pap.  1872,  V.  7. 

»  Rep.  Com.  Pub.  Accts.  Evid.  639,  Com.  Pap.  \^TJ,  v.  8. 
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sanctioned  which  could  not  be  covered  by  the  aggregate 
vote.^ 

The  committee  carefully  considered  the  important  constitu- 
Aiitem  ra  tional  point,  as  to  the  mode  in  which  these 
advan^eT^o'S'e  "  temporary  advances "  should  be  submitted  for 
theTlnctlo^n  of  ^hc  subsequcnt  sanction  of  the  House  of  Commons. 
the  House  of  They  declared  their  opinion  that,  as  soon  as  the 
ommons.  accounts  ascertaining  the  deficiencies  and  savings 
on  the  votes  for  army  and  navy  services  had  been  laid  before 
the  House,  no  time  should  be  lost  in  seeking  the  sanction  of 
parliament  for  the  "  temporary  advances  "  authorized  by  the 
treasury,  by  a  vote,  "  whirh  oight  to  receive  the  most  formal 
consideration  and  'a-.tioa  of  the  House."  "A  vote  in  the 
form  of  a  resolutiori  ■  a  v  umittee  of  the  whole  House  would 
be  the  proper  mode  v  effecting  this  object,  and  of  complying 
with  the  provisions  of  the  Ap ,  v  opriation  Act."  This  resolution 
to  be  embodied  as  a  clause  in  the  Appropriation  Act.'-^ 

Accordingly,  on  July  i8,  1864,  the  reports  of  the  navy  and 
army  expenditure,  for  the  year  ending  March  31,  1863,  were 
considered  in  committee  of  the  whole  House,  and  resolutions 
agreed  to — (i)  setting  forth  the  savings  effected  in  the  grants 
on  behalf  of  these  services,  and  also  the  amounts  of  expendi- 
ture in  excess  of  the  said  grants,  which  had  been  *'  temporarily 
defrayed,"  under  the  authority  of  the  treasury,  out  of  the 
surpluses ;  and  (2)  **  That  the  application  of  so  much  of  the 
said  surpluses  be  sanctioned."  The  effect  of  asking  the  House 
to  pass  these  resolutions  was  explained  by  the  chancellor  of 
the  exchequer  as  intended  "  simply  to  give  them  the  oppor- 
tunity, if  they  thought  fit,  of  disapproving  of  any  of  these 
transfers  from  one  vote  to  another ; "  and  to  enable  the  House, 
if  it  did  not  approve  the  manner  in  which  the  government 
had  exercised  the  discretionary  power  entrusted  to  them, 
to    pass    "a    vote    of   censure."'      The    resolutions   above 

'  Rep.  Com*  of  Pub.  Accts.  Evid.  409-429,  Com.  Pap.  1865,  v.  10. 
But  from  the  Second  Rep.  of  this  Com",  in  1869,  p.  20,  Com.  Pap.  1868-9, 
V.  6,  we  learn  that  it  is  not  unusual  for  the  treasury  sanction  to  be  given 
in  anticipation  of  an  expected  surplus,  which  may  turn  out  to  be  non- 
existent. 

'  Rep.  Com*,  of  Pub.  Accts.  p.'v.  Com.  Pap.  1864,  v.  8;  and  see  Evid. 

PP-  52-54. 

'  Hans.  D.  v.  176,  p.  1696;  First  Rep.  Com*.  Pub.  Accts.  p.  x.  Com. 
Pap.  1876,  V.  8 ;  Hans.  D.  v.  231,  pp.  72,  657. 
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mentioned  were  afterwards  embodied  in  the  Appropriation  Act 
for  1864.^  Similar  proceedings  have  taken  place,  in  subse- 
quent sessions,  in  regard  to  the  transfers  of  army  and  navy 
expenditure  for  the  past  financial  year.  These  resolutions 
customarily  pass  through  the  House  without  debate,^  and  are 
embodied  in  the  Appropriation  Acts.' 

In  the  case  of  expenditure  on  behalf  of  the  civil  services, 
the  treasury  have  no  authority  to  apply  any  surplus 
from  one  civil  service  vote  to  meet  deficiencies  in  flowed  on^he 
another.*     All  surpluses   are  obliged  to  be   sur-  c'^''  ^^ervice 
rendered  to  the  exchequer,  and  all  deficiencies  to 
be  voted  by  parliament.    Each  vote  has  its  own  special  account 
in  the  books  of  the  paymaster-general,  and  a  balance  of  debit 
and  credit  is  struck  every  week.    When  an  issue  is  applied  for, 
the  votes  on  account  of  which  the  issue  is  required  are  always 
specified.     The  consequence  is,  that  a  civil  service  vote  can 
never  be  exceeded ;  that  the  balances  at  the  end  of  the  ;  .ar  are 
surrendered ;  and  that  there  are  no  transfers,  except  from    ne 
sub-head  to  another,  of  the  same  vote,  a  proceeding    hicn  is 
still  permitted,  and  for  which  treasury  sanction  is  generally,  if 
not  invariably,  required. 

A  vote  in  committee  of  supply  is  in  the  nature  of  r  maximum. 
It  is  not  imperative  on  the  government  to  spend    .,,     ,  , 

A  he  whole  siHti 

the  whole  or  any  part  of  the  amount  granted,  but  voted  need  not 
it  is  a  matter  of  discretion;  provided  that  any  ^e expended, 
parties,  with  whom  the  government  should  have  entered  into 
contracts  to  execute  works  authorized  to  be  undertaken  by 
parliament,  would  be  entitled  to  claim  compensation  for 
losses  incurred,  if  the  government  should  afterwards  decide  to 
abandon  such  undertakings.'  On  the  other  hand,  no  pledge 
should  be  exacted  that  a  particular  estimate  should  not  be 
exceeded  in  any  circumstances.'' 

*  27  &  28  Vict.  c.  73,  sec.  26. 

'  Ham.  D.  v.  180,  p.  331  j  lb.  v.  184,  p.  999. 

'  28  &  29  Vict.  c.  123,  sec.  26  ;  29  &  30  Vict.  c.  91,  sec.  28  ;  Hans.  D. 
V,  212,  p.  1589  ;  Qttar.  Rev.  v.  141,  p.  239. 

*  Rep.  Com".  Pub.  Accts.  p.  v.  Com.  Pap.  1874,  v.  6. 

'  Hans.  D.  v.  165,  p.  1109.  See  the  case  of  Hentham's  "  Panopticon," 
authorized  to  be  built  by  act  34  Geo.  III.  c.  84,  but  not  proceeded  with. 
Bentham  was  compensated  by  act  52  Geo.  III.  c.  44.  See  his  works, 
V.  II,  p.  96. 

'  Hans.  D,  v.  185,  p.  690. 
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If,  in  addition  to  the  sums  voted  by  parliament  for  particular 
,,  .    ,      ,     services,,  further  expenditure  is  unavoidably  incurred 

Votes  to  TTIcLkc 

good  excesses  thercon,  an  explanatory  statement  must  be  laid 
on  grants.  bcfore  parliament,  "  of  sums  required  to  be  voted 
in  order  to  make  good  excesses  on  certain  grants  for  civil 
services  "  for  the  particular  financial  year,  showing  the  causes 
of  excess  in  every  instance.  In  this  statement  the  savings 
upon  the  civil  service  grants  for  the  same  period  will  be  stated 
and  contrasted  with  the  excesses,  for  which  a  further  appro- 
priation is  required.* 

This  proceeding  being  essentially  a  matter  of  account,  it  is 
usual  for  the  vote  thereon  to  be  taken  in  a  lump  sum.^  Votes 
for  excesses  should,  if  possible,  be  taken  before  the  close  of 
the  financial  year  in  which  the  expenditure  has  been  incurred, 
so  as  to  be  included  in  a  ways  and  means  bill  to  be  passed 
before  the  year  has  expired.^ 

So  far  as  relates  to  the  army  and  navy  estimates,  it  has  for 
„  ,  a  length  of  time  been  the  rule  and  practice  that,  if 

jtalances  not  ,  °  ,    -  .       ,      ^  .        ,         ' 

expended  the  moncy  voted  for  any  particular  service  be  not 
yearTo'be  expended  within  the  year,  the  power  of  expenditure 
surrendered  to  granted  by  the  vote  ceases,  and  the  money  cannot 
tieexc  equer.  ^ffgrwards  be  made  use  of  uiit^l  it  is  re-voted  by 
parliament*  This  rule  has  been  carried  out  of  late  years  very 
strictly.  It  is  only  very  lately  that  the  civil  service  votes 
and  miscellaneous  estimates  have  been  subjected  to  the  same 
rule.  In  1857  the  committee  on  public  moneys  reported  a 
recommendation,  that  "all  unexpended  balances  should  be 
surrendered,  and  grants  unapplied,  but  required  for  the  com- 
pletion of  the  services  to  which  they  had  been  appropriated, 
should  be  re-voted."  ^    The  committee  on  the  miscellaneous 

'  Com.  Pap.  1870,  V.  48,  pp.  551,  557. 

"^  Hans.  D.  v.  199,  p.  1953. 

'  Rep.  Com".  Pub.  Accts.  pp.  iii.,  xiv.  Com.  Pap.  1874,  v.  6. 

*  Hans.  D.  v.  141,  p.  181  ;  v.  165,  pp.  950,  loiSg.  But  see  as  to  unex- 
pended balances  on  the  "China  Vote  of  Credit,"  lb.  v.  170,  p.  1951  ; 
V.  175,  p,  1352  ;  Com.  Pap.  1864,  v.  32,  p.  261.  The  rule  does  not  apply 
to  cases  such  as  the  grant  for  fortifications,  which  was  made  by  special  act 
of  Parliament,  and  did  not  come  out  of  the  year's  income,  but  was  raised 
by  annuities,  as  an  addition  to  the  national  debt  {lb.  v.  172,  p.  330;  act 
26  &  27  Vict.  c.  80). 

*  Rep.  Com",  on  Pub.  Moneys,  p.  7,  Com.  Pap.  1857,  sess.  2,  v.  9. 
See  observations  thereon  in  treasury  minute  of  Feb.  15,  1858,  in  Com. 
Pap.  1857-8,  V.  34,  p.  386. 
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estimates  in   i860  made  a  similar  recommendation;  as  also 
did  the  committee  on  public  accounts,  in  1861,  in  their  fifth 
report.     On   June    24,    186 1,  the   secretary   to    the   treasury 
informed  the  House  that  the  government  were  making  arrange- 
ments to  carry  out  these  suggestions.     The  new  system  was 
partially  introduced  in  the  same  year,^  but  it  was  not  universally 
adopted  until  the  following  session.**     On  March  31,   1863, 
"for  the  first  time  in  our  financial  history,  all  the  services 
were   required  to   surrender  the  balances   standing   to   their 
credit"  into  the  exchequer.     The  votes  are  now  votes  now 
taken  "  for  services  coming  in  course  of  payment  '•^'^«^"  f'^"" 
during  the  year,"  instead  of,  as  heretofore,  "  for  w?a,Tn"he 
the  services  of  the  ycar."^     By  this  means,  the  ^*^-^'^- 
highly  objectionable  system  of  allowing  running  balances  to 
go  from  year  to  year  has  been  stopped,  and  the  control  of 
parliament  over  the  public  expenditure  has  been  practically 
guaranteed. 

3.   TAc  Application  of  the  System  of  Audit  to  the  Public 

Accounts. 

We  now  proceed  to  consider  the  provision  which  has  been 
made  by  parliament  for  the  examination  and  audit  of  the 
public  accounts. 

From   an   early   period   in  our  constitutional  history,  the 
attention   of  the  House  of  Commons  has  been  origin  of  the 
directed  to  the  importance  of  securing  an  efficient  system  of 
audit  of  the  public  expenditure.     Acts  were  passed  ^"'^"' 
in  the  reigns  of  William  HI.  and  of  Queen  Anne,  appointing 
commissioners  of  audit,  by  whose  exertions  flagrant  abuses 
and  misappropriations  of  public  money  were  brought  to  light, 
from  time  to  time,  and  the  offenders  subjected  to  censure  and 
punishment,  at  the  instigation  of  the  Commons.     But  in  the 
two  succeeding  reigns  the  Commons  relaxed  their  vigilance. 
Not  only  did  they  refuse  to  pass  an  Audit  Act,  but  in  two 
instances  they  gave  to  the  crown  an  unlimited  vote  of  credit, 
or  power  to  apply  the  whole  supply  of  the  year  as  the  crown 
might  direct.'     In  1780,  however,   in   consequence   of  Mr. 

*  Hans.  D.  v.  164,  p.  315.  '  lb.  v.  166,  p.  999. 

»  First  Rep.  Com",  on  Pub.  Accts.  p.  iv.  Com.  Pap.  1862,  v.  ii. 

*  Clode,  Mil.  Forces^  v.  i,  pp.  no,  126. 
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Burke's  efforts  in  the  cause  of  economic  reform,  an  act  was 
passed  appointing  audit  officers,  named  by  the  crown,  and  not, 
as  heretofore,  chosen  by  ballot  out  of  the  House  of  Commons.* 
At  length  in  1785  a  permanent  board  of  commissioners  for 
auditing  the  public  accounts  was  constituted  by  the  act  25 
Geo.  III.  c.  52.  The  duties  of  the  board  were  defined  and 
enlarged  by  several  subsequent  statutes. ** 

Notwithstanding    its    parliamentary    origin    and    peculiar 
1.    J  f     a:  responsibilities,     the     board    of    audit    was    un- 

lioard  of  audit     ,,1,1  /.     . 

dependent  on  doubtcdly  a  department  of  the  executive  govern- 
the  treasury,  j^gnt,  dependent  upon  the  treasury  for  the  regu- 
lation of  its  strength,  resources,  and  organization;  and,  as 
regards  the  examination  of  accounts  under  the  administrative 
audit,  it  was  likewise  dependent  upon  the  treasury.  But,  by 
the  gradual  extension  of  the  principle  of  the  appropriation 
audit,  the  department  has  been  elevated  into  a  more  indepen- 
dent position.  As  soon  as  the  main  functions  of  the  auditors 
shall  be,  not  to  act  on  behalf  of  the  treasury  as  a  check  upon 
the  transactions  of  treasury  accountants,  but  on  behalf  of  the 
House  of  Commons  as  a  check  upon  the  pecuniary  trans- 
actions of  the  treasury  itself,  of  the  other  great  departments  of 
state,  and  of  the  executive  government  generally,  the  auditors 
will  probably  become,  in  fact  as  well  as  in  theory,  the  servants 
of  the  House  of  Commons,  and  dependent  upon  the  House, 
not  only  for  guidance  as  to  what  duties  they  should  perform, 
but  for  the  means  of  performing  those  duties  efficiently.'* 

Still,  it  is  important  to  remember  that  the  audit  office  was 
Is  in  fact  a  "ever  designed  to  exercise  any  direct  control  over 
mere  board  of  pubHc  expenditure.  In  the  words  of  Mr.  Glad- 
venfication.  stonc,  "  it  is  E  board  to  ensure  truth  and  accuracy 
in  the  accounts  of  the  public  expenditure,  and  might  properly 
be  termed  a  board  of  verification."  To  attempt  to  confer 
upon  it  coercive  and  controlling  powers,  or  a  right  to  judge  of 
the  propriety  or  expediency  of  any  such  expenditure,  would 
be  to  transfer  to  it  what  strictly  belongs  to  the  House  of 
Commons.*  The  functions  of  the  board  of  audit  were  summed 

*  See  Clode,  Mil.  Forces,  v.  2,  p.  133.  *  lb.  c.  24. 

*  Observations   of  Mr.  Macaulay,   Secretary  Board  of  Audit,  p.    148, 
Com.  Pap.  1865,  V.  ID. 

*  Hans.  D.  v.  165,  p.  1350;  and  see  extract  fromB'ifth  Rep.  of  Finance 
Com*,  of  1819,  Com.  Pap.  {871,  v.  11. 
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up  by  its  secretary  in  the  following  terms  :  "  The  whole  of 
our  experience  as  appropriation  auditors  tends  to  j .^,^^^1^     f 
satisfy  us  that  we  ougfit  to  have  no  further  com-  thc"buar"d  ° 
munication  with  the  executive  departments  than  °f  »"''"• 
may  be  necessary  for  the  purpose  of  obtaining  information. 
Whatever  tends  to  associate  us,  either  directly  or  indirectly, 
with  the  pecuniary  transactions  of  the  government,  cannot  but 
tend  to  damage  the  credit  of  the  reports  in  which  we  are 
required  to  submit  those  transactions  to  the  judgment  of  parlia- 
ment     We   conceive,   therefore,   that   we   should   never   be 
required  to  advise,  to  control,  or  to  remonstrate." '     It  is  as 
an  auxiliary  to  the  labours   of  the   standing   committee   on 
public   accounts  that   the   investigations   of  the   audit  office 
are    mainly    important,    and    are    capable    of   being    made 
increasingly  valuable." 

In  addition  to  the  check  to  which  public  accounts  may  be 
subjected  in  the  department  to  which  they  relate,  all  accounts 
of  public  expenditure  are  liable  to  two  kinds  of  audit — 
(a)  the  administrative  audit ;  (d)  the  appropriation  audit 

(a)  The  administrative  audit,  as  its  name  imports,  is 
conducted  on  behalf  of  the  treasury,  with  a  view  t'^  Administrative 
purposes  which  are  purely  administrative.  Untu  •'*"''"• 
recently,  this  was  the  only  kind  of  audit  applied  to  the 
public  accounts ;  and,  with  certain  exceptions,  it  is  still  the 
only  check  which  is  applied  to  the  miscellaneous  civil 
service  accounts.  Thi^  audit  may  be  conducted  by  any 
persons  whom  the  treasury  shall  appoint  But  it  has  been 
usually  conducted  by  the  board  of  audit,  acting  exclusively 
on  behalf  of  the  treasury,  and  with  a  view  to  enable  the  treasury 
to  maintain  their  legitimate  authority  and  control  over  the 
various  departments  of  expenditure."  The  board  has  no 
authority  to  apply  this  audit  to  the  public  expenditure 
generally,  but  only  to  such  accounts  as  they  may  be  directed  by 
the  treasury  to  examine.  Apart  from  the  mere  business  of 
checking  the  accounts,  it  is  the  main  duty  of  the  board,  in 
conducting  this  audit,  to  determine  whether  the  departmental 

*  Rep.  Com".  Tuh.  Accts.  p.  131,  Com.  Pap.  1865,  v.  10. 
"  lb.  Evid.  pp.  9,  35,  65,  Com.  Pap.  1864,  v.  8. 

•  Appended  to  the  Fifth  Rep.  of  Pub.  Accts.  Com*,  for  1861  is  a  table 
of  the  accounts  which  are  audited  by  the  audit  board,  and  of  those  which 
are  audited  by  other  departments. 
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expenditure  has  been  in  accordance  with  treasury  instructions, 
whether  special  or  general.  After  receiving  the  auditor's 
report,  it  becomes  the  duty  of  the  treasury  to  decide  what 
shall  be  done  in  respect  to  any  irregularity,  or  departure 
from  the  directions  of  the  treasury,  that  may  be  pointed  out 
therein.^ 

It  is  not  a  little  curious  that,  amongst  the  numerous  statutory 
,  r  ■  provisions  relating  to  the  administrative  audit,  none 
of  the  adiniiiis.  can  bc  found  which  imposes  on  the  auditors  the 
trative  audit.     ^^^^^   ^^  questioning,   or   even   of   noticing,   any 

expenditure  that  may  have  been  incurred  in  excess  of  a 
parliamentary  vote,  or  in  respect  of  a  service  for  which  no 
appropriation  whatever  had  been  made."  Tiiis  left  the  door 
open  for  much  abuse,  and  enabled  the  treasury  to  expend 
money  wh'ch  had  been  grant>-d  for  one  service  for  entirely 
different  purposes,  without  fear  of  detection  or  censure  by 
l)arliament.  Sometimes  it  happened,  however,  that  such 
reckless  and  extravagant  expenditure  was  incurred,  more 
particularly  on  behalf  of  the  army  or  navy,  as  to  call  for  the 
special  interposition  of  parliament. '^  For  example,  the 
admiralty  account,  for  a  series  of  years  prior  to  1831,  was 
systematically  misai)propriated.*  It  was  not  until  the  year 
1832  that  a  partial  remedy  was  found  for  this  evil,  by  the 
introduct'on  of  a  new  description  of  audit,  which  will  now 
engage  our  attention. 

(/>)  In  1832,  Sir  James  Graham,  who  was  at  that  time  first 
N.i\-y  Acccunts  ^^^^^  of  the  admiralty,  introduced  into  the  House  of 
^''"-  Commons  a  bill  for   the  better  regulation  of  the 

naval  accounts,  the  most  prominent  feature  of  which  was  a 
provision  empowering  the  commissioners  of  audit  to  examine 
the  accounts  and  voichers  of  naval  expenditure,  side  by  side 
with  the  votes  and  estimates  for  the  naval  service;  and  to 
report  the  result  of  the  comparison  annually  to  the  House  of 
Commons.  This  bill  became  law ;  and,  pursuant  to  its  re- 
quirements, the  voles  for  naval  services  were,  for  the  first  time, 

*  Rep.  Com".  Pub.  Moneys,  p.  i^^Com.  Pap.  1857,  sess.  2,  v.  9 ;  Rep. 
Conr.  Tul),  Accts.  Evid.  3,  4,  118,  252,  etc.  ;  and  App.  p.  119,  Com. 
J-ap.  1865,  V.  10. 

•  lb.  App.  J).  119,  Com.  Pap.  1865,  v.  10. 

•  3  Ilatscll,  pp.  209-211. 

*  Rep.  Com".  Tub.  Accts.  p.  119,  Com,  Pap.  18O5,  v.  10. 
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arranged  under  distinct  heads,  or  branches  of  expenditure,  in 
the  annual  Appropriation  Act ;  in  a  form  which,  with  some 
slight  alterations,  has  been  observed  ever  since. ^ 

In   1846  a  new  act  was  passed  (the  9  &  lo  Vict.  c.  92), 
which  extended  the  operation  of  this  audit  to  the  Ex-tcn.icd  d 
accounts  of  military  as  well  as  naval  expenditure.^  amy  accounts. 
In  1851,  by  the  act  14  &  15  Vict.  c.  42,  the  appropriation 
audit   was   directed   to  be  ai)plied  to   tlie   newly 
created  departments   of  the   board  of  woods  and  sion  oU'nc  *" 
the  board   of  public   works.     In   1857,  the  com-  ^X'P'"''"'^" 
mittee     on    public    moneys    recommended    that 
it  should  be  applied  to  the  "  accounts  of  income  and  expendi- 
ture kept  at   the   treasury,    to  the   accounts   of  the    revenue 
departments,   and    to    the   various   accounts   comprising   the 
expenditure  of  the  votes  for  civil  services,  including  civil  con- 
tingencies." •'     In   i860,  by  the  act  24  cK:  25  Vict.  c.  93,  the 
appropriation  audit  was  extended   to  the   expenditure  of  the 
customs,  the  inland  revenue,  and  the  post-ofhcc  departments  ; 
and  in   1861   (pursuant  to  the  report   of  the   committee   on 
public  accounts  of  that  year),  to  payments  out  of  the  civil  con- 
tingencies fund.     It  only  remained  that  it  should  be  ai)plied 
to  the  miscellaneous  civil  service  expenditure  ;  an  undertaking 
which,  after  having  been  repeatedly  urged  upon  the  govern- 
ment by  the  committee  on  public  accounts,*  was  at   length 
accomplished  in   1 866,  by  the  Exchequer  and  Audit  Depart- 
ments Act,  29  &  30  Vict.  c.  39. 

It  is  undoubtedly  of  the  first  importance  that  the  appr()i)ria- 
tion  audit  should  be  extended  to  every  branch  of  ...  .    ,  , 
the  public  expenditure,  inasmuch  as  the  financial  advantages 
accounts  which  are  annually  presented  to  parlia-  ''^'''^«^'^^^"'- 
ment  do  not  as  yet  exhibit  the  precise  relation  between  the 
grants  and  the  expenditure  for  each  particular  service ;  and 
parliament  has  no  means  of  com|)aring  the  exi)enditure  actually 
incurred  without  any  vote  to  which  the  api)ropriation  audit  has 
not  been  applied. 

'  For  full  particulars  of  this  change,  sec  Re[).  Ctim".  Pub.  .\ccts.  Kvid. 
pp.  1-4,  etc.,  Com.  Pap.  1862,  v.  ii. 

*  lb.  lOvicl.  227,  Com.  Pap.  1865,  v.  10. 

*  Report,  p.  6,  Com.  Pup.  1S57,  sess.  2,  v.  9. 

*  See  Report  of  18C2,  p.  iii.  and  App.  p.  2  ;  Report  of  1864,  App.  Nos. 
3  and  4. 
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The  appropriation  audit  is  conducted  exclusively  by  the 
Mann  exchequer  and  audit  department,  acting  in  concert 

conducting  the  with  an  officcr  from  the  accountants  branch  of  the 
department  whose  accounts  are  under  examination. 
Every  account  is  examined  on  behalf  of  the  House 
of  Commons,  in  accordance  with  the  rules  prescribed  by  the 
Exchequer  and  Audit  Act  of  1866.^ 

The  object  of  this  audit,  and  its  precise  difference  from  a 
Rtsiiits  there-  nncrc  administrative  audit,  have  been  thus  explained. 
by  obtained,  fhe  appropriation  audit  is  intended  to  ascertain 
what  payments  are  i)roperly  chargeable  to  a  particular  par- 
liamentary vote.  It  accordingly  determines — i.  Whether 
the  expenditure  incurred  is  verified  by  regular  vouchers. 
2.  Whether  it  has  been  sanctioned  by  the  projjer  departmental 
authority.  3.  Whether  it  has  been  distinctly  authorized  by 
parliament.  The  administrative  audit  is  confined  to  the  two 
first  inquiries,  but  the  appropriation  audit  determines  all  three." 
Atcordingly,  whenever  any  particular  accounts  are  directed  by 
the  treasury  to  be  subjected  to  the  appropriation  audit,  the 
mere  administrative  audit  to  which  such  accounts  may  have 
been  previously  subjected  is  necessarily  merged  in  the  larger 
inquiry.^ 

When  the  accounts  for  the  past  financial  year  to  which  the 
Re  ortcd  to  appropriation  audit  is  ai)plied  have  been  duly  ex- 
the  House  of  amined,  the  comptroller  and  auditor-general  is 
Commons.  required  to  embody  the  result  of  such  examination 
in  reports  for  the  information  of  the  House  of  Conmions. 
His  report  is  sent,  first  of  all,  to  the  treasury,  in  order  that 
that  dei)artment  may  interpose  its  authority  to  rectify  any 
irregularity  pointed  out  therein  ;  and  also  that  the  treasury,  in 
transmitting  the  report  to  the  House  of  Commons,  may  accom- 
pany it  with  any  observations  they  may  think  fit  to  make  upon 

'  By  an  amendment  to  this  act,  in  1884,  47  &  48  Vict.  c.  62,  sec.  14, 
a  delinition  of  the  nature  of  documents  which  constitute  vouchers  or  proofs 
of  payment — in  cases  of  money  granted  for  army  or  navy  services  made  in 
respect  of  pay,  wages,  pensions,  gratuities,  or  allowances  to  persons — is 
made. 

f  •  Rep.  Com'.  Pub.  Accts.  Evid.  262,  App.  pp.  142-147,  Com.  Pap.  1865, 
v.  10,  For  further  particulars  of  duties  nnposcd  on  comptroller  and 
.nuditor-gcneral  concerning  application  of  appropriation  audit,  see  Com. 
J\ip.  1876,  V.  8,  p.  141. 

*  Kep.  Com'".  Tub.  Accts.  Evid.  24,  235,  etc.  Cofn.  Pap.  1865,  v.  10. 
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it,  having  previously  furnished  the  comptroller-general  with  a 
copy  of  their  observations  in  the  shape  of  a  treasury  minute.^ 
It  is  the  duty  of  the  comptroller  and  auditor-general  to  direct 
the  attention  of  parliament,  in  his  reports,  to  every  departure 
from  the  provisions  of  the  Appropriation  Act.''  These  reports 
should  make  mention  not  merely  of  any  cases  of  positive 
irregularity  on  the  part  of  any  department  of  the  state  in  the 
expenditure  of  public  money  placed  in  their  hands  for  par- 
ticular purposes,  but  also  of  any  cases  wherein,  with  the 
sanction  of  the  treasury,  surpluses  of  certain  votes  had  been 
used  to  defray  the  deficiencies  of  other  votes,  in  conformity 
with  the  provisions  in  the  recent  Appropriation  Acts,  per- 
mitting the  treasury  to  authorize  such  an  arrangement  "  tem- 
porarily," and  subject  to  the  future  approbation  of  parliament. 
Upon  their  jiresentation  to  parliament,  tlie  appropri.itiou 
accounts  of  the  sums  granted  for  the  service  of  the  year  to 
which  they  relate,  together  with  the  reports  thereon  of  the 
comptroller  and  auditor-general,  and  the  observations  of  the 
treasury  upon  the  same,  are  referred  to  the  committee  on 
public  accounts. 

We  have  now  to  consider  the  origin  and  functions  of  the 
last  tribunal  by  means  of  which  parliament,  and  more  especially 
the  House  of  Commons,  is  enabled  to  exercise  its  constitu- 
tional control  over  the  i)ublic  expenditure  with  vigilance  and 
success,  viz. — 

4.   The  Standing  Committee  on  Public  Accounts, 

From  the  i)eriod  of  the  revolution  of  1688,  the  House 
of  Commons  have  exercised  the  right  of  in(iuiry,  by  com- 
mittees of  their  own,  into  the  public  expenditure  ;  and  of 
auditing  the  public  accounts  either  by  members  or  persons 
named  by  their  own  House.  The  appointment  of  commis- 
sioners of  audit,  to  be  nominated  by  the  crown  under  the 
authority  of  parliament,  has  not  in  any  degree  impaired  the 
powers  of  the  Commons  in  this  respect ;  for  **  it  is  competent 
to  this  House  to  examine  into,  and  to  correct,  abuses  in  the 

'  Report  (Kxcheq.  and  Audit  Hill),  Evid.  214-228,  Com.  J\ip. 
1866,  V.  7;  and  sec  ApproMriation  Accts.  1868-9,  Com.  Pap.  1870, 
V.  48. 

'  Kxcheq.  and  Audit  Act  o""  1866,  sec.  32  ;  and  sec  First  Kep.  Com' . 
I'ul).  Accts.  p.  V.  Com,  I\i/>.  1870,  v.  10. 
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expenditure  of  the  civil  list  revenues,  as  well  as  in  evcy  other 
branch  of  the  ^  iiblic  revenue,  whenever  it  shall  appc  *»•  ex- 
pedient fo  the  \vis<iOin  of  this  House  so  to  do."  ' 

"Vith  a  view  to  obtain  the  co-operation  of  the  Hous''  oJ 
Commons  in  the  im])ortant  task  of  economical  retrenchment 
and  reform,  it  had  been  customary  for  the  government  from 
time  to  time  to  call  upon  the  House  to  appoint  what  were 
Finance  termed  finance  committees,  with  authority  to  in- 

commjttees.  quire  into  the  revenue  and  expenditure  of  the 
country  in  every  branch  of  the  public  service.  The  first 
instance  of  tlie  appointment  of  such  a  committee  was  during 
the  administration  of  Mr.  Pitt,  in  17.S6.  From  this  date, 
similar  committees,  composed  of  men  selected  for  their  tale  its 
and  knowledge  of  finance,  without  distinction  of  party,  but 
including  some  members  of  the  existing  ministry,-  were 
ai)i)ointed  about  once  in  every  ten  years,  until  1828,  when 
twenty  years — to  1848 — elapsed  without  the  nomination  of 
such  a  committee,  if  we  except  one  in  1834,  which  was  con- 
fined to  colonial  military  expenditure." 

On  February  22,  1848,  on  the  motion  of  the  chancelloi 
of  the  exchequer,  two  select  committees  were  ai)pointed,  Oiie 
on  militiiry  expenditure,  and  the  other  to  incjuire  into  tlie 
expenditure  for  miscellaneous  services.  And  on  February  x8, 
1873,  a  select  <ommittee  was  ap|)ointed,  on  the  motion  of 
Mr.  Gladstone  (the  prime  minister),  to  incjuire  into  any  pos- 
sible reductions  in  the  expenditure  for  civil  services. 

Such  committees,  though  not  professedly  secret,  bei..g  in 
tended  to  receive  information  from  govtrnment  which  it  would 
not  be  expedient  to  divu'je  to  menib*..>  generally,  have  been 
usually  empowered  to  conduct  their  \  liries  in  secret,  and  to 
exclude  from  publicity  any  evidence  which  it  might  be  im- 
,  ,•  , .,  portant  to  abstain  from  disclosing.*  And,  in  con- 
ciifnicii  within  scnting  to  the  apjiomtment  of  these  committees, 
proper  limits,  ^j^^.  government  havc  been  careful  to  stipulate  that 
their  incpiiries  should  be  restricted  within  'constitutional  limiis, 
and  that,  while  reporting  their  opinions  in  regard  to  retrench- 
ments in  the  public  exi)enditure  and  economical  reforms,  they 

'  Com.  Jour.  v.  37,  p.  763  ;  (lode,  Mil,  /'orces,  chaps,  vii.  xxiv. 
'  Mir.  Pari.  1828,  pp.  199,  203. 

•  J/ii>h.  O,  V.  96,  pp.  991,  1056. 

*  reel,  1.,  y/'.  pp.  ic»7,  1063. 
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sl.oulH  vio*  encroach  on  the  functions  of  ti:c  executive  govern- 
ment, vvi  J  jiio  alone  responsible  for  deciding  as  to  the  nun  lier 
of  men  required  for  the  army  or  navy,  or  any  other  biirv  h 
of  the  public  service,  in  order  to  raaintain  due  efficiency 
therein.^ 

In  the  year  1S45,  as  we  have  already  seen,  a  departmental 
committee  of  the  treasury  reported  their  opinion 
that  efficient  control  over  the  public  expenditure  puu,'"  ° 
could  only  be  secured  by  the  examination  of  the  a'-^unnts 
audited  accounts  by  a  committee  of  the  House  of 
Commons."     Hut  this  recommendation  was  not  carried  out  ; 
and  the  country  is  mainly  indebted  for  the  introduction  of  this 
important  feature  into  the  political  system  of  England  to  the 
timely  counsels  of  the  committee  on  public  moneys,  who,  in 
their  report  in  1H57,  advised  that  the  principle  of  the  con- 
current audit,  or  appropriation  check,  should  be  extended  to 
all  accounts  oi  public  mcome  and  expenduure  lo  wiucii  il  nad 
not  yet  been  applied ;  that  the  whole  of  the  public  accounts 
finally  audited  should  be  presented  to  parliament  before  tiie 
close  of  the  year  succeeding  that  to  which  they  relate ;  and 
that  these  audited  accounts  should  be  annually  submitted  to 
the  revision  of  a  committee  of  tiie  House  of  Commons.^ 

On  February  2,  i860,  a  motion  was  carried  in  the  House  of 
Commons  against  the  government,  "  that  it  would  be  desirable 
to  appoint,  every  year,  a  select  committee  to  incjuire  into  the 
miscellaneous  civil  service  expenditure  of  the  preceding  year  ; 
into  the  payments  made  out  of  the  <onsolidated  fund ;  and 
into  those  on  account  of  the  woods,  forests,  and  land  revenues." 
Hut,  doubtless  through  the  influence  of  the  government,  no 
such  committee  was  nominated.  Nevertheless,  on  March  29 
following,  the  government  consented  to  the  appointment  of  a 
committee  whose  powers  should  be  limited  to  an  inquiry  into 
"the  expenditure  for  miscellaneous  services,  and  to  r  ^tort 
whether  any  reduction  could  be  effected  therein."  This  com- 
mittee made  a  report  on  July  25,  strongly  recommending  tb.al 
ihey  should  be  reappointed  in  the  next  session.  On  I-ebruary 
21,  1861,  intjuiry  was  made  of  ministers  in  the  House  of  C(»m. 
mons  whether  they  had  taken  any  steps  to  give  effe<  t  to  the 

•  J/aMS.  D.  V.  96,  p.  107 J  ;  and  v.  loi,  p.  713. 

•  Sec  ante^  p.  251. 

•  Kep.  Com^  Tub.  Moneys,  p.  6,  Com,  i\i/>.  1857,  sess.  2,  v.  9. 
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recommendations  of  the  committee  on  public  moneys  of  1857, 
that  the  principle  of  audit  should  be  applied  to  the 
miscellaneous  expenditure,  and  that  a  committee 
on  the  public  accounts  should  be  annually  ap- 
pointed, etc.  In  reply,  the  chancellor  of  the 
exchequer  stated  that  the  government  were  willing 
to  accede  to  the  appointment  of  a  committee  to  review  the 
audited  accounts  from  year  to  year,  but  that  for  the  present 
year  the  army  and  navy  expenditure  alone  could  be  subjected 
to  such  scrutiny,  as  the  miscellaneous  expenditure  had  not  as 
yet  been  brought  under  the  system  of  audit.  On  April  9 
following,   upon    the    motion    of   the   chancellor 

Committee  r      i  i  i 

first  appointed  of  thc  cxchcquer,  a  select  committee  was  ap- 
in  1861.  pointed  for  the  examination,  from  year  to   year, 

of  the  audited  accounts  of  the  public  expenditure;  and 
the  chancellor  intimated  his  intention  of  moving  that  the 
appointment  of  such  a  committee  should  be  a  standing  order.^ 
On  March  31,  1862,  this  promise  was  fulfilled  by  the  appoint- 
ment of  a  standhig  committee,  styled  "  The  committee  of 
public  accounts,"  for  the  examination  of  the  accounts,  show- 
ing the  appropriation  of  the  sums  granted  by  parliament  to 
meet  the  public  expenditure,  to  consist  of  nine  (increased  by 
order  of  March  28,  1870,  to  eleven)  members,  who  shall  be 
nominated  at  the  commencement  of  every  session,  of  whom 
I'jve  shall  be  a  (quorum.  On  April  3  ih.^  was  made  a  standing 
ordor. 

This  committee  has  been  characterized  by  Mr.  Gladstone  as 
Ustofthis  "  an  institution  well  founded  on  the  principles  of 
committee,  parliamentary  government,"  it  being  intended  "  to 
give  completeness  to  our  system  of  parliamentary  control  over 
the  public  moneys ; "  -  and  as  affording  to  the  House  of 
Commons,  through  its  investigations,  "the  best  security  for 
the  due,  speedy,  and  effectual  examining  and  rendering  of  the 
public  account,'."  ^ 

An  excellent  understanding  prevails  between  the  government 
and  this  los  .mitte 0  ;  and  its  proceedings  have  been  invariably 


•  //apts.  D  '..  162,  '  r.    13,  773;  v.  163,  p.  1027. 

•  //'.  V.  177,  p.  4)'  ;  217,  p.  1227:  and  see  article  on  Parliament 
and  the  Tublic  M'uc^s,  Quar.  A'ev.  v.  141,  p.  224;  Second  Kcp.  Com'. 
Pill).  Accls.  p.  2i,  Com,  Pop.  1863,  V.  7. 

•  Ham.  A  V,  165  p.  1351. 
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CONTROL   OVER    EXPENDITURE   OF    PUBLIC   MONEY.        27  I 

characterized  by  moderation  and  impartiality.  It  is  customary 
that  both  the  secretary  and  ex-secretary  of  the  treasury  should 
be  members  of  it.'  The  former  reports  to  it  olTicially  every 
session  the  steps  which  have  been  taken  during  the  past  year 
to  give  effect  to  its  recommendations.  If  any  particular  recom- 
mendation proves  impracticable  or  inexi)edient,  the  reasons 
are  given  why  it  has  not  been  carried  out.  It  is  usual  for  the 
treasury,  in  dealing  with  the  recommendations  of  this  com- 
mittee, either  to  embody  their  conclusions  upon  particular 
suggestions  in  a  minute,  or  to  ask  the  committee  to  reconsider 
the  question.^ 

Great  care  is  taken  in  the  choice  of  members  to  compose 
this  important  committee.  It  was  at  first  proposed  selection  of  Us 
that  it  should  be  chosen  by  the  committee  of  selec-  '"ambers. 
tion  ;  but  they  declined  to  undertake  the  duty,  and  the  com- 
mittee is  now  nominated  by  government,  in  concert  with  such 
members  of  the  House  as  are  of  the  greatest  weight  and 
authority  upon  financial  questions.'  This  is  in  conformity 
with  the  practice  which  formerly  prevailed  in  the  appointment 
of  finance  committees.*  The  same  gentlemen  arc  usually  re- 
appointed on  the  committee  every  session ;  and  hitherto  the 
government  have  successfully  resisted  all  attempts  to  alter  its 
composition."  The  chairman  is  invariably  an  unofficial 
member  of  the  House,  but  not  invariably  a  supporter  of  the 
government. 

The  committee  on  public  accounts  is  of  immense  utility  in 
bringing  the  entire  revenue  and  expenditure  of  the  country 
under  the  control  of  the  House  of  Commons,  in  pointing  out 
abuses  in  the  management  of  the  public  finances,  and  in  sug- 
gesting remedies;  and  furthermore,  in  investigating  and  report- 
ing to  tiie  House  their  opinion  upon  disputed  points  of  account 
between  the  treasury  and  any  department  or  functionary 
entrusted  with  the  collection  or  expenditure  of  public 
moneys." 

»  Hans.  D.  v.  192,  pp.  118,  134. 

*  First  Rep.  Com'".  Accls.  Evid.  982,  Com.  Pap.  1870,  v.  10. 

*  JIans.  D.  V.  165,  p.  1350. 

«  Mir.  of  Pari.  1828,  pp.  199.  203. 

*  ILins.  I).  V.  166,  pp.  330,  52S;  V.  169,  p.  715. 

*  Mr.  Disraeli,  lb.  v,  221,  p.  O21. 


w 


INDEX 


-•o*- 


his    administra- 
resignation  of, 


Aberdeen,    Lord, 
tion,  i.  99,  loo; 

"5 

Account,  votes  on,  ii.  211 

Accounts.     See  Public  accounts 
Acquisition    of    territory    by    the 

crown,  consent  of  parliament  not 

necessary  to,  i.  137 
Act  of  settlement,   i.   55,    $6,    77, 

231 

of  uniformity,  obligations  of, 

i.  152-154 
Ad  interim  advances  of  money,  ii. 

217 
Addington,  Mr.,  his  administration, 

i.  120 
Address  in  answer  to  the  Queen's 

speech,  passing  the,  ii.  58  ;  pro- 

Kosed    amendments,    59 ;     what 
usiness  may  be  initiated  before 
it  is  passed.    See  also  Speech  from 
the  throne 
Administration  (the)  in  parliament. 

See  Ministers,  Ministry 
Administrations.       See   Aberdeen, 
Addington,  l}ute,Canning,  Derby, 
Disraeli,    Gladstone,    Grenville, 
Grey,      Liverpool,      Melbourne, 
North,  Palmerston,  Peel,  Perceval, 
Pitt,  Rockingham,  Russell,  Shel- 
bume,  Wellington 
Administrative  audit,  ii.  263 
Admiralty,  practice   in    regard    to 

surplus  supplies  to  the,  ii.  252 
Advances  of  public  money,  ii.  197 
Advice  to  the  sovereign  carries  re- 
sp<3nsibility  with  it,  1.  61 
VOL.  II. 


Afghanistan  papers,  debate  on,  i. 
129 

Albert  (Prince  Consort)  appointed 
the  Queen's  private  secretary,  i. 
100 ;  his  character  and  public 
conduct,  loi  ;  question  as  to  his 
precedence,  192 

Ambassadors  and  envoys,  office  of, 
i.  131  ;  not  to  be  controlled  by 
parliament,  131, 

Amendments  to  the  address.  See 
Speech  from  the  throne 

American  political  system.  See 
United  Sta'es 

war,  how  brought  to  a  close, 

i.  126 

Anglo-Saxon  polity,  i.  10-15 

Anne,  Queen,  i.  58,  S7  ;  her  several 
ministries,  237,  238,  250,  251, 
254-256 

,  statute  of,  regarding  repre- 
sentation, i.  245  ;  exclusion  of 
officials  from  House  by  statute  of, 
ii.  36 

Annual  charges,  ii.  203 

Anson,  Sir  W.,  i.  18 

Answers  to  questions,  ii.  90,  91 

Appointments  to  office,  i.  167  ;  in 
tne  church,  167  ;  in  the  army  and 
navy,  167,  168.  See  Patronage, 
Public  officers 

Appropriation,  procedure  to  give 
e fleet  to,  ii.  240 

Act,  how  framed  and  passed, 

.  ii.  217,  229-231  ;  clause  in  the 
Hill  of  Supply,  231';  bill,  proce- 
dure upon,  231-234;  presenta- 
tion of,  233 ;  prorogation  of 
parliament  before  passing  an,  234 
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Aj)i)ropriation  audit,  its  origin  and 
operation,  ii.  251-254  ;  manner 
of  conducting,  266 ;  its  applica- 
tion to  all  parliamentary  grants, 
241 

Archbishops  of  Canterbury  and 
York  as  privy  councillors,  i.  34, 

41 

Aristocratic  element  in  House  of 
Commons,  i.  3-5 

Army  (and  navy),  appointments, 
promotions,  and  dismissals  in,  i. 
154,  164,  167,  168 

— — ,  pailiamcntary  control  over,  i. 
56,  64,  161-164 

pensions      to      widows      and 

orphans,  i.  177 

,  prerogative  concerning,  i.  154- 

164 ;  Discipline  and  Regulation 
Act,  154;  ministerial  explanations 
in  exercise  of  prerogative  con- 
cerning, 161-164 

,  standing,   origin  of,    i.    155, 

156 

,  surplus  grants   for,   used   to 

make  good  deficiencies,  ii.  252, 
256 

ylrroiVy  affair  of  the,  i.  127 

Attorney-General,  formerly  ex- 
cluded from  House  of  Commons, 
i.  236,  237 

Audit,  application  of  system  of,  to 
public  accounts,  ii.  261-267 ; 
origin  of,  261  ;  administrative, 
263  ;  appropriation,  nature  of, 
265-267  ;  naval  and  military 
accounts,  253-255  ;  first  complete 
system  of,  265 

,  Board     of,     dependent     on 

treasury,  ii.  262  ;  is  a  board  of 
verification,  262,  263 

—  office,  enlarged  functions  of, 
ii.  263 

department,  u.  236-247 

Australia,  procedure  for  removal  of 
judges  in,  i.  199,  200 

B 

Balance  of  powers  under  prero- 
gative government,  i.  3 


Balances,  unexpended,  surrehvler  of, 
ii.  212,  260 

Barons  forced  to  recognize  the  rights 
of  the  burgesses,  i.  25 

Bedchamber  question,  i.  95-97 

Berkeley  peerage  case,  i.  124 

Bill  of  Rights,  i.  45,  53,  56, 154,  155 

Bills,  deficiency,  ii.  242 

,  in  which  House  they  should  be 

initiated,  i.  6  ;  introduction  of, 
ii.  60-71  ;  on  government  ques- 
tions, brought  in  by  private  mem- 
bers, 63,  64;  House  should  not 
be  divided  on  leave  to  introduce 
government,  67  ;  ministers  ex- 
pected to  originate  important,  68; 
fate  of  important,  when  intro- 
duced by  private  members,  64 ; 
introduced  by  tl  e  opposition,  65  ; 
government,  bused  on  general 
resolutions,  66 ,  proceeding  by 
resolution  instead  of  by,  67  ; 
private,  67-71  ;  unofficial  attitude 
of  ministers  towards,  67.  See 
also  Crown,  Ministers,  Private 
bills 

Bishops.     See  Church  of  England 

Boards.     See  Commissions 

Bolingbroke's  ministry,  i.  255-257 

Boroughs  (nomination),  in  the  hands 
of  peers,  etc..  i.  66,  67 

Bribery,  deep-seated  evil  of,  i.  267, 
268 

British  subject,  rights  of,  i.  133,  140 

*'  Broad-bottom"  administration, 
why  so  called,  i.  270 

Brougham,  Lord,  on  the  appoint- 
ment of  ministers  by  the  crown, 
i.  108;  William  IV.  and,  114; 
resolutions  on  prerogative  of 
mercy,  208,  209 

Budget,  amended  or  rejected  by  the 
1  louse  of  Commons,  ii.  224  ;  by 
the  House  of  I^ords,  226,  227  ; 
introduction  of  the,  218,  219; 
questions  upon  the,  218  ;  measures 
considered  in  the,  219  ;  the  whole 
resolutions  included  in  one  Bill, 
228  ;  final  statement  of  estimated 
revenue  and  expenditure,  233  ; 
ministers  charged  with  submitting 
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the,  ii,  no  ;  proposed  by  a  secre- 
tary to  the  treasury,  no 

Business,  conduct  of,  by  ministers, 
ii.  71-77 

Bute  administration,  i.  61,  271-273 


"Cabal,"  origin  of  term,  i.  228 
Cabinet :  made  responsible  to  Par- 
liament, i.  53  ;  not  to  withhold 
advice, and  co-operation  amongst, 
•'•  77-79  ;  its  origin,  organization, 
and  functions,  2 19-2S6 ;  when  first 
mentioned  in  history,  223  ;  un- 
popularity of,  at  first,  224 ;  re- 
constituted in  1660,  225 ;  the 
"  Cabal,"  228 ;  meetings  of, 
under  Charles  II.,  230;  their 
unpopularity,  230 ;  subsequent 
condition  of,  231  ;  first  organized 
under  William  III.,  240-242, 
248-250  ;  principles  of  unanimity 
in,  253 ;  discords  in,  time  of 
Queen  Anne,  254 ;  C>np  J'J/a/, 
at  meeting  of,  on  June  30,  17 14, 
255,  256  ;  constructed  on  basis  of 
political  union,  257,  258  ;  ii.  77  ; 
simultaneous  changes  of  its  mem- 
bers, i.  259  ;  internal  condition  of, 
during  reign  of  Geo.  III.,  261  ; 
former  custom  of  the  sovereign  to 
preside  at,  261  ;  interior  council 
of  the,  263  ;  ii.  5  ;  history  of  its 
transition  state,  264  ;  appointed 
by  the  crown,  230 ;  the  crown 
chooses  the  premier,  who  re- 
commends his  colleagues,  280  ; 
stipulations  and  conditions  be- 
tween sovereign  and  camlidales 
for,    281  ;    its  numbers  variable, 

282,  283  ;   of  whom  composed, 

283,  284  ;  seat  in,  without  office, 
284-286 ;  persons  who  are  in- 
eligible for,  286  ;  the  council  is 
unknown  to  the  law,  ii.  1-3 ;  a 
deliberate  body,  3  ;  functions  of, 
with  relations  to  crown  and  execu- 
tive government,  ii.  3  ;  meetings 
of,  4  ;  relations  of  piime  minister 
with,  5,  6  ;  questions  disposed  of 


at,  6,  7  ;  committees  of,  6 ;  its 
position  in  deci  ling  questions 
between  ministers  and  depart- 
ments, 7,  8;  deliberations  secret, 
8  ;  notes  of  proceedings  taken, 
not  to  be  made  public,  9  ;  how 
its  [decisions  are  enforced,  9 ; 
ministerial  memorandums,  10 ; 
other  ministers  sometimes  invitetl 
to  attend  meetings  of,  1 1  ;  disso- 
lutions of  the,  12,  22  ;  commu- 
nications between  the  crown  and 
the,  12,  14  ;  decisions  of,  to  be 
submitted  for  royal  approval,  13; 
case  of  ne;^'lect  of  this  rule,  14  n. ; 
what  matters  require  previous 
sanction  of  crown,  14  ;  minutes 
of,  sent  to  sovereign,  14,  15  ;  con- 
clusions of,  15  ;  decision  of  crown 
upon  advice  of,  15;  dissensions 
in,  21-24  5  attendance  at,  to  cease 
on  retirement  from  office,  21,  22  ; 
proportion  of  ministers  of  the,  in 
each  House,  28-32;  who  ought 
to  be  in  the  Commons,  30,  31  ; 
advantages  of  a  seat  in  the  Lords, 
32.  See  also  Ministers,  Privy 
council 

Cabinet  dinners,  i.  262 

boxes,    ii.    16 ;    surrender   of 

keys  of,  on  resignation  of  office, 

23 

Canada,  law  in,  ii.  44,  45 
Canning,   Mr.,   his  administration, 

i.  84,  III,  115 
Canterbury,  Archbishop  of,  i.  287 
Canton,  affair  of  the  Arr<nv  at,  i. 

127 
Capital   sentence,   remission   of,   i. 

205-210 
Caroline,  <)ueen,  case  of,  i.  68-71 
Cash    account    of   the    paymaster* 

general,  ii.  246 
Catholic  (jucstion,  i.  65 
Censure,  votes  of,  ii.  120,  121 
Cession  of  territory  by  the  crown, 

i.  I3<i.  »37 

Chaml)ers,  both  originally  sat  to- 
gether, i.  24 

Chancellor,  Lord  High,  resignation 
of  office,  ii.  23 
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Chaplains  to  House  of  Commons, 

i.  185,  186 
Charges,  annual,  ii.  203 
Charles  I. ,  execution  of,  i.  48  ;  and 
the    House   of  Commons,    rela- 
tions between,  239 
Charters,  prerogative  in  granting, 
i.  215-218;  to  universities,  216, 
217 
Chatham,  Earl  of.     See  Pitt,  W. 
Checks  and  balances  in  government, 

a  paper  on  futility  of,  i,  4,  5 
Chiltern  Hundreds,  ii.  47,  48 
Chinese  question  in  1857,  i.  127 
Church  of  England,  its  legal  posi- 
tion in  England,  i.   143  ;  in  the 
Colonies,    146-148 ;   in  Canada, 
151  ;  in  New  Zealand,   152;   in 
foreign  countries,  152-154;  con- 
trolled by  Act  of  Uniformity,  153 
Church  Estates  Commission,  ii.  38 
Civil  contingencies,  ii.  244,  245 

list,  i.  124,  180 

Service,  principles  of  per- 
manence in,  i.  166  ;  nominations, 
169 ;  promotions,  169  ;  com- 
petitive examinations,  169,  170; 
appointments,  169 ;  must  not 
engage  in  politics,  172,  173; 
fidelity  in,  172;  power  of  dis- 
missal from,  171-173  ;  pensions, 
178-180;  expenditure,  181-187  ; 
regulations  of  salaries,  174-180, 
183-185 ;  estimates,  207.  See 
also  Public  officers 
Clerks  in  public  offices.    See  Public 

officers 
Coalition  (the)  ministry  (1783),  i.  62 

,  objection  to,  i.  270,  275 

Cockburn,  Chief  Justice,  charge  in 
case  of  Nelson  and  Brand,  i.  157, 
158 
Colenso  controversy,  1.  148,  149 
Colleges.     See  Universities 
Colonial  bishops,  i.  148,  149,  152 
Church,  position  of  the,  i.  146- 
148 

judges,  i.  199-203.     See  also 

Judges 
Colonies,  Church  of  England  in,  i. 
146-152 


Commander-in-chief,  formerly  a-^so- 
ciated  with  seat  in  cabinet,  \.  287 
Commissions  :  of  inquiry,  ii.  92,  93  ; 
the  issue  and  control  of  royal, 
statutory  and  departmental,  92- 
103  ;    their    scope   and   powers, 
95 ;  appointment  of,  96  ;  choice 
of  members  of,  97-99  ;  compen- 
sation to,  99  ;  compulsory  powers 
t)f»  99  >  extraordinary  powers  of, 
100 ;     internal    proceedings    of, 
100 ;     expenses    of,    loi,     102 ; 
secretary  of,  loi  ;  in  relation  to 
parliament,  102,  103 
Committee  of  Supply,  appointment 
of,  proceedings  in,  ii.  208 

,  select,  on  public  questions,  ii. 

155-157.     .S"^^  also  Supply 
Commons,  House  of,  relations  be- 
tween House  of  Lords  and,  i.  5  ; 
position  of  the,    8  ;  decides  the 
fate  of  ministries,  8  ;  rising  power 
of  the,  26  ;  when  its  power  was 
fully  attained,   28  ;  early  efforts 
to  check  the  privy  council,  29  ; 
advise  increase  of  the  council,  32  ; 
right  to  express  opinion  on  choice 
of  ministers  by  the  sovereign,  109  ; 
right  to  advise  the  crown,  ii.  152  ; 
defects  of,    153  ;   encroachments 
of,  154;  cannot  lay  restrictions  on 
exercise  of  royal  prerogative,  155  ; 
does  not  vote  money  unless  re- 
quired by  the  crown,  187 ;  and 
only  on  application  of  the  crown, 
192  ;   resolutions  or  address   in 
favour  of  particular  expenditure, 
192  ;  la*v  of  eligibility  for,  35 
Commune  concilium  regni,  i.  17,  21 
Competitive    examination,    system 

of,  i.  169,  170 
Consolidated  fund,  ii.  200,  203 
Consort,  Prince.    See  Albert 
Constitution,      contrast      between 
theory  and  practice  of  the,  i.  4  ; 
growth  of,  52  ;  harmonious  work- 
ing of  monarchical,  aristocratic, 
and    democratic  elements  in,  ii. 

135 
Constitutional  government,  growth 

of,  i.  52,  53  ;  review  of  the  history 
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of,    from  Norman  Conquest    to 
William  of  Orange,  16-53  ;  epoch 
of,  1782,  60-62 
Contracts,    entered   into  by  public 
departments,  ii.  179-182  ;  control 
of,   by    parliament,     179,     180 ; 
standing  order  concerning,   179; 
that  require  approval  of  House 
of  Commons,  181,  182 
Control  over  revenue,  ii.  235-247 
Convocation  of  bishops  and  clergy, 

i.  145,  146 
Corn  laws,  Sir  R.  Peel  and,  ii.  65 
Cornwall,  Duchy  of,  124 
Coronation  oath,   i.   77.     See  also 

Sovereign 
Corporations,    power   to  create,  i. 
216,  218  ;  private,  218  ;  ii.  161  ; 
power  of  parliament  to  dissolve, 
218 
Correspondence,  private  and  confi- 
dential, publication  of,  i.  130 
Council  of  state  (1648-53),  i.  48,  49 
Councillors,   had   power   to  arrest 
during   period   of    "government 
by  councils,"  i.  44 
Councils,  government  by,  i.  39 
County  families,   influence  of,  i.  5* 

See  also  Governing  families 
Courts  of  law,  origin  of,  i.  20 
Credit,  votes  of,  ii.  211 
••  Cries  "  at  the  hustings,  ii.  129 
Crimean  war,  i.  214 
Cromwell,  his  government,  i.  50>  S^> 

224 
Crown,  the :  powers  to  be  exer- 
cised through  ministers,  i.  2  ;  and 
the  House  of  Commons,  obsolete 
prerogatives  of,  4  ;  and  House  of 
Lords,  ancient  rights  though 
dormant  not  disallowed,  5  ;  ad- 
visers of  the,  17;  its  acts  to  be 
authenticated  by  ministers,  38 ; 
powers  of,  under  Henry  VIII., 
40-42  ;  waning  authority  of  the, 
74 ;  succession  to  the,  77  ;  dis- 
tinction between  lands  granted 
by  state  and  private  property  of 
the^  124  M.  ;  and  foreign  powers, 
intercourse  between,  127,  128 ; 
doubtful  if  territory  may  be  ceded 


by  the,  without  consent  of  parlia- 
ment, 136  ;  and  the  issue  of  orders 
in  council,  ii.  165  ;  may  not  add 
to,  alter,  or  dispense  with  any 
law,  166,  167 ;  patronage,  i.  169, 
170;  absolute  power  of,  to  dis- 
miss public  servants,  171,  173  ; 
relinquishment  of  any  part  of  its 
dominions,  137 ;  acquisition  of 
new  territory,  137;  communication 
of,  with  the  cabinet,  ii.  12,  13  ; 
rights  of  access  to,  13.  See  also 
Sovereign,  Ministers,  Parliament, 
Prerogative 
Curia  Regis,  i.  18-20 

D 

Debates,  prejudicial,  should  not  be 
allowed,  ii.  158  ;  importance  of 
full,  and  free  discussion,  64 

Debts,  due  to  the  crown,  how  re- 
mitted, ii.  197 

Decorations,  rule  for  foreign,  i.  211 

Defeat  of  ministers.     See  Ministers 

Deficiency  Bills,  ii.  242 

Departments,  government  by,  i. 
264,  276  ;  ii.  102  ;  regulations, 
1 70.  See  also  Parliament,  Public 
officers 

Derby,  Lord,    his    administration, 

Despatches,  drafts  of,  i.  130  ;  eti- 
quette concerning,  130;  papers, 
etc.,  submitted  to  the  sovereign, 
ii.  16,  17  ;  not  to  be  quoted  un- 
less made  public,  92  ;  premature 
communication  of,  158-160 

Differences  between  ministers  or 
public  departments,  how  settled, 
ii.  7  ;  injurious  effects  of,  8  ;  dis- 
sensions in  the  cabinet,  21 

Diocesan  synods  in  England,  i.  145  ; 
in  the  colonies,  150 

Discussion,  advantages  of  free,  ii. 
64 

Disraeli,  Right  Hon.  B.,  and  war 
with  Russia,  1854,  i.  127 

Dissolution,  ii.  125-129;  threats  of, 
unconstitutional,  125  ;  not  neces- 
sary previous  to  legislation  upon 
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organic  changes,  127 ;  interference 
of  parliament  with  a,  128,  129. 
See  also  Ministers 
Duty,  new  rates  of,  ii.  222 ;  how 
levied,  222  ;  on  spirits,  222  ;  on 
foreign  commodities,  222,  223. 
See  also  Taxation 


East  India.     See  India 

Ecclesiastical,  prerogative  in  mat- 
ters, i.  167 

Edmunds,  Mr.  L.,  case  of,  i.  184  n. 

Elizabeth,  Queen,  government  of, 
and  her  parliament,  i.  44 

Endowments,  parliament  the  su- 
preme trustee  of,  ii.  172 

Engledue,  Lieut.,  case  of,  i.  163 

Episcopal  Church  in  Canada,  i.  151 

Established  Church.  See  Church 
of  England 

Estimates,  presentation  of,  ii.  204- 
207  ;  supplementary,  205,  206  ; 
civil  service,  207,210.  .Sl?^  Sup- 
ply, Votes 

Excesses  of  expenditure  over  grants, 
how  provided  for :  army  and 
navy  services,  ii,  260  ;  civil  ser- 
vices, 260 

Exchequer,  gross  receipts  to  be 
paid  into  the,  ii.  20 ;  control, 
236,  247  ;  functions  of  the,  236  ; 
united  with  the  audit  office,  237, 
238  ;  powers  of  the,  237  ;  receipt 
of  money  by,  239  ;  irregularities 
caused  by  neglect  of  control,  239  5 
custody  of  money,  239  ;  issue  of 
money  by  the,  239 ;  grants  of 
credit  on  the,  240 ;  controls  the 
issue  but  not  expenditure  of 
money,  242 

Exchequer  and  audit  department, 
ii.  236-247 

Executive  authority,  abuse  of,  ii. 
164  ;  limits  to,  164.  See  Minis- 
ters 

legislation,    control    of,    by 

parliament,  ii.  170,171.  See  also 
Ministerial,  Ministers 

Ex-ministers.      See   Responsibility 


of  ex-ministers  ;  Chancellor,  Lord 
High 

Expenditure :  resolution  or  address 
of  House  in  favour  of  special 
grant  of,  ii.  192  ;  must  originate 
in  committee  of  supply,  192 ; 
motions  for  reduction  of,  206  ; 
precedents,  206 ;  unauthorized, 
difficulties  of  sometimes  control- 
ling. 235  ;  remedy  against,  243  ; 
unforeseen,  244 ;  funds  from 
which  they  are  defrayed,  244 ; 
extra,  requires  treasury  sanction, 
253  ;  excess  of,  attention  of  par- 
liament should  be  directed  to, 
267.     See  also  Revenue 

Explanations  by  ministers,  ii.  I16- 
119 

Extra  receipts,  ii.  246,  249 

Eyre,  Governor,  case  of,  ii,  Ii6 


Fees,    See  Extra  receipts 

Finance  accounts,  ii.  266 

committees,  ii.  268-271 

Financial  measures,  time  allowed 
to  consider,  ii.  221  ;  contracts 
and  loans,  224;  operations  of 
government,  modified  by  parlia- 
ment, precedents  of,  224,  225. 
See  also  Budget,  Supply 

Foreign  affairs,  opinions  expressed 
in  parliament  on,  i.  140 

decorations,  permission  re- 
quired to  accept,  i.  211 

policy,  parliament  should  be 

informed  of,  i.  128  ;  advantages 
of  this,  128;  objections  of,  to  its 
publicity  on  part  of  foreign 
governments,  128  ;  controlled  by 
parliament,  129 

powers,  and  the  crown,  inter- 
course between,  i.  128 ;  preroga- 
tive in  relation  to,  125  ;  inter- 
ference in  domestic  concerns  of, 
137,  138  ;  discussions  in  parlia- 
ment thereon,  140 ;  etiquette 
observed  tow^.rds  foreign  princes, 
130,    131.      See    also    Negotia- 
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tions,      Parliament,       Treaties, 

Foreign  office 
Foreign  secretary,  the,  i.  290 
Fox  and  Grenville  ministry,  i.  64 
Franchise.     See  Reform 
Freeman,  Mr.,  article  on  origin  of 

representation,  i.  10,  12 
Funds,  deficiency  of,  ii.  242 


General  warrants,  legality  of,  ii.  183 
George  I.,  as  a  sovereign,  i.  88 
II.,  as  a  sovereign,  i.  89 

III.,  his  character  and  con- 
duct, i.  59,  79,  80,  90-92 ;  his 
personal  influence,  65  ;  his  friends 
as   advisers,  59 ;  they   formed  a 

•  distinct  party,  60 ;  shaped  his 
own  policy,  62-64  >  quarrel  with 
his  ministers,  65  ;  death  of,  67, 
68 

IV.,  character  of,  i.  67,  68,  92  ; 

and  Queen  Carohne,  68-71 

Gifts  or  loans  to  crown  or  depart- 
ment of  state  illegal  without  con- 
sent of  parliament,  ii.  197 

Gladstone,  Right  Hon.  \V.  E.,  ad- 
ministration of,  i.  123 

Governing  families,  their  influence, 
i.  5, 66.     See  also  Whig  families 

Government,  parliamentary,  de- 
fined, i.  I  ;  by  prerogative,  effect 
of,  2,  3  ;  importance  of  a  strong, 
7  J  by  councils,  when  ended,  44  ; 
by  departments,  264,  276 

bills,  based  on  general  resolu- 
tions, ii.  66 

measures,  ii.  61-71 

orders,  ii.  74,  75 

stores,  parliamentary   control 

over,  ii.  198  ;  not  permitted  to 
give  away  stores,  198.  See  also 
Departments,  Parliament,  Prero- 
gative, Sovereign 

Grafton  administration,  i.  273,  274 
Grand  Remonstrance,  i.  47,  48 
Grant,  resolutions  and  address  for  a 
special,  ii.   188-192  ;  the  House 
may  increase   a  special,  193 ;  a 
permanent,  203 


Granville,  Lord,  1.  113  n. 

Great  Council,  under  the  Norman 
kings,  i.  17,  21  ;  revival  of,  by 
Charles  I.,  47 

seal.     See  Seal 

Grenville  administrations,  i.  64,  95, 
111,116,  257,  258,262,  273 

Grey,  second  earl,  his  administra- 
tion, i.  95 

,  third  earl,  i.    ill,  114,    170, 

173;  his  suggestions  on  parlia- 
mentary reform,  6,  8  ;  ii.  43,  44 


H 

Hampden,  case  of  R  ix  v,  Hamp- 
den, ii.  165 

Hanoverian  dynasty,  i.  57,  58 

Hardwicke,  Lord,  refused  to  aflfix 
great  seal  to  treaties  when  re- 
quired by  George  III.  to  do  so, 
i.  89 

Herries,  Mr.,  i.  iii,  114 

Home  office,  and  criminal  cases, 
ii.  205-207 

secretary,   office  of   the,    ii. 

no 

Honours,  prerogative  in  granting, 
i.  210-214;  not  necessarily  at 
instigation  of  ministers,  210  ;  pro- 
ceedings in  parliament  in  relation 
to,  211 

House  of  Commons ;  its  present 
position  and  power,  i.  26-28 ; 
when  separated  from  the  Lords, 
22  ;  its  state  after  the  revolution, 
231 ;  sanctions  transfers  of  surplus 
grants  for  military  and  naval  ex- 
penditure, ii.  258 ;  duty  of  the, 
to  sec  to  adjustment  of  public 
accounts,  267.  See  also  Com- 
mons, Judges,  Leader,  Lords, 
Ministers,  Parliament,  Reform 

Household  (royal),  appointment  of 
members  of,  i.  94,  95 


Impeachment  of  ministers,  i.  89 
Inclosure  commi  jsioners,  powers  of, 
ii.  171,  172 
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India,  council  of  state,  its  members 
excluded  from  parliament,  ii.  39 

Inner  or  interior  council  in  the 
cabinet,  i.  263 

Intervention  and  non-intervention 
in  foreign  affairs  by  the  British 
government,  i.  137.  See  also 
Foreign  policy 

Ionian  Islands,  cession  of,  i.  \i^^ 


Judges,  ought  not  to  be  in  the 
cabinet,  i.  286  ;  that  may,  and 
those  that  may  not  sit  in  parlia- 
ment, 235,  286  ;  supervision  over, 
in  parliament,  189,  193  ;  how  ap- 
pointed, 168 ;  method  of  proce- 
dure against,  189,  190;  conduct 
of,  not  to  be  lightly  impugned, 
196 

,  colonial,  how  appointed  and 

how  removed,  i.  199-203 ;  juris- 
diction of  the  privy  council  over, 
200,  201,  203  ;  removable  on  ad- 
dress from  the  Canadian  parlia- 
ment, 202  ;  their  suspension  from 
office,  when  allowable,  201,  202  ; 
communications  with  government, 
how  conducted,  201 ;  procedure 
upon  address  for  removal,  200, 
202 

Judicial  appointments,  how  con- 
ferred, i.  168 

— —  committee  of  the  privy  coun- 
cil.    See  Privy  council 

Judiciary,  matters  concerning  the,  i. 
188,  203 

Juncto,  the,  i.  223 

Justice,  administration  of,  i.  188- 
203 ;  erroneous  convictions,  196 

K 

King  (Anglo-Saxon),  office  of  the, 
i.  13-15  ;  (Norman),  election  of 
the,  16;  councils  of,  17,  20-22; 
Henry  II.  and  his  council,  22 
"  King  can  do  no  wrong,"  i.  2 
,  relations  between  the  sove- 
reign and  his  ministers,  case  of,  as 


early  as  13 16,  i.  31 ;  secretary  of 
the,  42 ;  vote  in  1649  to  abolish 
the  office  of,  48 

King's  Council,  regulated  by  par- 
liament, i.  32 ;  restrained  by  the 
Commons,  32,  38  ;  development 
of,  34 ;  business  before,  37,  38 ; 
complaints  against,  39 

"King's  friends,"  party  of  the,  i. 
60 

household,  removals  from,  on 

petition  of  the  House  of  Com- 
mons, i.  33.  See  also  Crown, 
Royal  functions.  Sovereign 

Knighton,  Sir  Wm.,  i.  99 


Ladies  of  the  Bedchamber,  i.  95- 

97 
Lafayette,  General,  case  of,  i.  138 
Lamb.     See  Melbourne,  Lord 
Lancaster,  Duchy  of,  i.  124 
,  Earl  of,  his  constitutional  de- 
mands, i.  31 
Landed  interest,  representation  of, 

i-  5 
Lansdowne,  Lord,  i.  iii,  115 

Law  courts,  when  established,  i.  20 

Leader  of  the  government,  in  the 
Lords,  ii.  105  ;  in  the  Commons, 
his  duties,  72,  106-109 

of  the  opposition,  ii.  83 

Legislative  (early),  assemblies,  i.  24 ; 
measures  between  both  Houses, 
143  ;  facility  of,  143-149  j  busi- 
ness, ii.  75 

Letters  from  sovereign  princes,  eti- 
quette concerning,  i.  130,  131 

Liverpool,  Lord,  his  administra- 
tions, i.  7o>  71.  99»  "5  . 

Loans,  to  foreign  powers,  i.  138  ».  ; 
or  gifts,  not  peimitted  to  crown  or 
public  departments  without  con- 
sent of  parliament,  ii.  197  ;  par- 
liamentary control  of,  197  ;  trans- 
actions, 221 ;  financial  contracts, 
224 

Lords  of  the  Treasury.  See  Treasury. 

Lords,  House  of,  relations  with 
House    of   Commons,  i,   5,  6 ; 
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seldom  initiates  legislation,  6 ; 
important  services  of,  6  ;  should 
not  give  persistent  opposition  to 
House  of  Commons,  6,  7  ;  reasons 
why  it  should  have  confidence  of 
the  nation,  7  ;  does  not  decide 
the  fate  of  ministers,  8  ;  sugges- 
tions from  private  members  on 
money  bills,  ii.  191  ;  presence  of 
ministers  therein  under  preroga- 
tive government,  i.  233.  See  also 
Budget,  Parliament,  Peers 


M 

M'Mahon,  Colonel,  private  secre- 
tary to  George  IV.,  i.  98,  99 

Magna  Carta,  i.  22,  24 

Mail  and  telegraph  contracts,  ii. 
180.     See  Contracts 

Martial  law,  i.  1 57-161 

Melbourne,  Lord,  his  administra- 
tions, i.  72-75,  93-96,  121  ;  acted 
as  Queen's  private  secretary,  100 

Melville,  Lord,  impeachment  of, 
i.  220 

Members  of  Parliament,  resolution, 
in  supply,  that  they  shall  be  in- 
eligible to  receive  any  remunera- 
tion from  sources  of  revenue,  i. 
243 ;  vacate  seats  by  accepting 
office,  245 

,  (private)  introduction  of  bills 

by.     See  Bills 

— — ,  objections  to  their  receiving 
pay  for  services  in  Parliament, 
1.  25 

Mercy,  exercise  of  prerogative  of, 
i.  203-210 ;  strictly  confined  to 
criminal  offences,  204 

Military  law,  i.  156,  157 

Militia,  a  constitutional  force,  i. 
160 ;  dismissal  of  officers  of,  162. 
See  also  Army 

Mill,  Mr.  J.  S.,  advice  to  House  of 
Commons,  ii.  136,  137 

Ministerial  lead  in  both  Houses, 
ii.  71 

Ministerial  dissensions,  i.  270 

explanations,  ii.  11 6- 119 


Ministerial  offices,  readjustment  of, 
ii.  20  ;  exchange  of,  20 ;  resigna- 
tions, 22;  dismissals,  23 

responsibility,    origin,    early 

indications,  progress  and  extent 
of,  i.  251,  253;  ii.  25,  26,  77, 
etc.;  theory  of,  i.  72  ;  for  the  past 
conduct  of  particular  ministers, 
160;  ii.  1 16;  in  control  of  the 
army  and  navy,  i.  160 

statements,  ii.  92 

Ministers,  early  recognition  of  their 
constitutional  relation  to  the 
crown,  i.  31,  46  ;  under  the  Tudor 
monarchs,  237 ;  under  Queen 
Mary,  237;  under  Edward  VI., 
Queen  Elizabeth,  and  James  I., 
238 ;  scheme  to  introduce  into 
House  in  1679,  239 ;  first  success- 
fully introduced  by  William  III., 
240,  248,  249 ;  first  positive  decla- 
ration of  their  responsibility,  251, 
252 

,  their  appointment  and  dis- 
missal by  the  crown,  i.  72,  IIO, 
112 

,  entitled  to  a  fair  trial  from 

parliament,  i.  1 10 

originally   sat    in   parliament 

without  responsibility,  i.  242 ; 
necessity  of  their  presence  in  par- 
liament, ii.  27 

,  their  lack  of  political  unity 

at  first,  i.  253,  254  ;  their  political 
agreement  and  mutual  responsi- 
bility now  deemed  essential,  259 ; 
internal  dissensions  between,  ii. 
21 

,    resignation   of,    because    of 

charges  or  complaints  against 
them,  ii.  1 13-1 16 

retaining    office    under    new 

administrations,  ii.  21 

,  stipulations  or  pledges  with 

the  sovereign  or  parliament,  how 
far  justifiable,  i.  281  ;  not  to 
withhold  advice  from  the  crown, 
282,  284 

,  their  salaries  and  allowances, 

i.  174-185,  287,  288 ;  official 
residences,  289  ;  pensions,  290 
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Ministers,  readjustment  of  minis- 
terial offices,  ii.  20 ;  accepting 
office  must  be  re-elected,  35  ;  pro- 
posed repeal  of  this  law,  40  ;  ex- 
change of  offices  not  to  vacate 
seat  in  parliament,  41  ;  Canadian 
law  on  this  point,  44,  45 

should  sit  in  both  Houses  to 

represent  every  public  depait- 
ment,  ii.  28  ;  proportion  of,  ap- 
propriate to  each  House,  28 ; 
who  should  sit  in  the  House  of 
Commons,  30,  31 ;  representation 
by  under-secretaries,  32 

to  initiate  all  important  public 

bills  and  control  legislation,  ii. 
61 ;  effect  of  alterations  made  in 
parliament  to  government  bills, 
63  ;  should  be  able  to  carry  their 
measures  through  parliament,  Ou  ; 
and  to  originate  suitable  measures 

,  without  the  help  of  parliament, 
66,  67  ;  position  of,  towards 
private  bills,  67 ;  should  have 
the  control  of  all  business  in  par- 
liament, 71  ;  must  co-operate 
together  in  parliament,  77,  78  ; 
are  the  special  guardians  of  the 
privileges  of  parliament,  71,  105  ; 
their  defeat  on  bills,  etc.,  in  par- 
liament, 122,  123  ;  on  financial 
questions,  124 

,  their  executive  acts,  how  far 

controllable    by    parliament,    ii. 
^S3y    154;    procedure    upon    an 

■  excess  or  abuse  of  executive 
authority,  164  j  illegal  or  oppres- 
sive acts  of  particular,  182  ;  par- 
ticular ministers  complained  of, 
or  censured  by  parliament,  113- 

137 

,  'mpeachment  of,  i.  89 ;  ii.  115 

,  immunity  of,  in  courts  of  law, 

ii.  182-185 

— y,  etiquette  of  new,  towards  old, 
ii.    134 ;  complaints  against   ex- 

:  ministers,  134,  135 ;  how  far 
bound  to  give  effect  to  intentions 
of  their  predecessors  in  office, 
I33>  134'  "SV^^/J^  Administration 
in  parliament,  Ministry,   Minis- 


terial responsibility.  Bills,  Cabinet, 
Prime  minister,  Privy  councillors. 
Questions,  Sovereign 
Ministry,  evils  of  a  weak,  i.  8  ;  of 
"all  the  talents,"  64;  dismissal 
of,  explanations  to  the  House,  73  ; 
in  accepting  office,  become  respon- 
sible for  dismissal  of  preceding 
ministry,  1 12  ;  formation  of  a  new, 
113  ;  proceedings  on  resignation 
of,  ii.  130,  131  ;  appointments  to 
office  by  outgoing,  131  ;  interval 
between  resignation  and  appoint- 
ment of  successors,  132 ;  inter- 
views between  old  and  new,  133  ; 
custody  of  official  documents  by, 
133 

,  cases  of  retirement  from,  on 

disagreement  of  policy,  ii.  19-23. 
See    Ministers,     Privy     council, 
Cabinet  council 
Minutes  of  council,  rightful  limits 

of,  ii.  169 
Mixed  commissions,  ii.  loi 
Monarch-.cal    and    aristocratic   ele- 
ments, rights  of,  to  representation 
in  the  Commons,  i.  3-5 
Money,    only    to    be    applied    to 
services  sanctioned  by  parliament, 
ii.  241 ;  voted  by  parliament  for 
one  purpose  not  to  be  evpended 
on  another,  243 

bills,    the   various  k-i^ds  of, 

ii.  231  ;  speech  of  the  spea.cer  on 
presenting,  234 

,    resolutions     or    address    of 

House  in    favour    of    particular 
grants,  ii.   188-192  ;  House  may 
increase  a  special  grant,  193  ;  ad- 
vances of  public,  198  ;  ad  interim 
advances,  217,     See  also   Public 
moneys.  Supply 
Montfort,  Simon  de,  i.  23 
Motions.     See  Resolutions 
Mutiny  Act,  i.  154,  155 

N 
National  Council,  attempt  of,  to 

select  officers  of  state,  i.  29,  30 
National  debt,  ii.  203 
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N 
[incil,  attempt  of,  to 

of  state,  i.  29,  30 
lii.  203 


Navy  and  army,  prerogative  relating 
to,  i.  167,  168,  154-164;  naval 
accounts,  ii.  258 

Negotiations  with  foreign  powers, 
when  communicated  to  parlia- 
ment, i.  129,  136 

Nelson  and  Brand,  Chief  Justice 
Cor'iburn's  charge  in  case  of,  i. 

157.  158 
Newcastle  ministry,   i.     115,   271, 
272 

New  Zealand,  Anglican  church  in, 

i.  152 
Nicholas,  Sir  Harry,  and  the  privy 

council,  i.  31,  32,  40 
Norman  Conquest,  effects  of  the, 

i.  15,  16  ;  polity  then  established, 

16-20 
North,  Lord,  his  administration,  i. 

260,  274,  275;   his  idea  of  the 

kingly  office,  277 
Notice  of   intended    questions    to 

ministers  in    the   Commons,   ii. 

86  J  when  required  in  the  Lords, 

91 


Oaths  of  privy  councillors,  ii.  221 

Officers  of  army  and  navy,  control 
of  the  crown  over,  i.  163 

Offices,  appointment,  i.  165-173  ; 
judicial,  168  ;  prior  to  1688 
members  did  not  vacate  their 
seats  in  accepting,  234,  235 

Officials,  public,  i.  165-187 ;  po- 
litical and  non-political,  166; 
parliamentary,  169 ;  subordina- 
tion of,  to  a  political  head,  170  ; 
crown  has  absolute  power  to  dis- 
miss, 17: ;  must  not  engage  in 
politics,  171,  173;  fidelity  in, 
172;  despatch  prohibiting  offen- 
sive letters  to  press»  172  n.  ;  resi- 
dences for  ministers,  289,  290 

Official  papers.  See  Officers,  Civil 
service 

Open  questions,  ii.  77-79 

Opinions,  verbal,  expressed  in  de- 
bate or  asked  for,  ii.  88 

Opposition,  its  functions,  ii.  81^82  ; 


leader  of  the,  83 ;  in  relation  to 
the  government,  83  ;  communi- 
cations between  the,  and  the 
government,  i.  222,  ii.  76,  84  ;  its 
duty  on  succeeding  to  office,  133 

Opposition,  members  of  the,  ap- 
pointed to  offices,  ii.  97 

Orders  in  council,  proper  limits  of, 
ii.  165-169  ;  illegality  of,  issued 
by  the  Stuart  sovereigns,  ii.  165  ; 
when  they  require  the  sanction 
of  parliament,  ii.  168 

and   minutes   of  council  and 

departmental  regulations  under 
control  of  parliament,  ii.  169, 
170 

Ordinary  council,  ii.  17,  18 


Palmer,  Mr.,  case  of,  i.  209 

Palmer  v.  Hutchinson,  i.  495  «. 

Palmer,  Sir  R.,  i.  136,  137 

Palmerston,  Lord,  his  administra- 
tions, i.  8,  9,  113,  132,  139; 
his  infringement  of  official  eti- 
quette, ii.  18,  19;  his  dismissal 
from  office,  19 

Paper  duties,  ii.  227,  228 

Papers,  when  communicated  to 
parliament  and  when  refused,  ii. 
159-163  ;  cost  of  furnishing,  to 
parliament,  160  ;  concerning  pri- 
vate affairs,  160 ;  parliamentary 
reason  must  be  given  for  order- 
ing official,  162  ;  not  to  be  quoted 
unless  in  possession  of  House, 
162 

Pardon,  prerogative  of,  i.  206  ;  pre- 
cedents of  proceeding  in  parlia- 
ment on  pardoning  offenders, 
205-210 

Parliament,  its  origin,  i.  22,  23  ; 
functions  of,  27  ;  advises  the 
crown  on  formation  of  a  ministry, 
109 ;  may  advise  the  crown  ia 
any  matter,  ii.  150;  and  inquire 
into  all  administrative  acts,  152  ; 
should  sustain  the  crown  in  a 
foreign  war,.  127  ;  what  consti- 
tutes parliament,  138 
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Parliament,  its  constitutional  rela- 
tions to  the  crown,  i.  142  ;  may 
regulate  the  succession  to  the 
crown,  56 

,  proceedinj2;s  in,  during  absence 

of  ministers,  ii.  130,  132 

should  not  legislate  on  matters 

proper  for  negotiation,  i.  136 ; 
interference  by,  in  details  of  go- 
vernment, ii.  143-149  ;  informa- 
tion given  to,  or  withheld  from, 

157,  158 

,  assembling  and  opening  of, 

ii.  139 

,  dissolution  of.  See  Dissolu- 
tion of  parliament 

Houses  of,  salaries  and  con- 


tingent expenses  of  officers  and 
servants,  i,  174 

may  not  communicate  directly 

with  foreign  powers,  i.  131,  132  ; 
or  with  other  legislative  bodies, 
132 ;  jurisdiction>over  private  cor- 
porations, ii.  i6i ;  control  of,  over 
minutes  of  council  and  depart- 
mental regulations,  169,  170; 
supreme  trustee  of  endowments, 
172 ;  control  of,  over  army  and 
navy,  156-164;  'functions  of, 
over  courts  of  justice,  i.  189 ; 
votes  of  thanks  by,  213,  214 ; 
power  to  dissolve  corporations, 
218 ;  address  of,  for  contingent 
expenses,  182 ;  salaries  of  em- 
ployes in  both  Houses,  183.  See 
also  House  of  Commons  ;  Lords, 
House  of  ;  Votes  of  thanks 

Parliamentary  government,  defined, 
i.  I  ;  its  defects  and  dangers,  2-9 ; 
limits  of  control,  ii.  155  ;  pro- 
ceedings between  the  two  Houses, 
ii.  143  ;  facility  of,  ii.  144-150 

Partition  treaties,  case  of  the,  i.  <4, 
56,88 

Patronage,  abuse  of,  i.  165  ;  how 
dispensed,  167 ;  extent  of,  in 
Great  Britain,  169,  170 

Paymaster-general,  cash  account  of, 
ii.  246 

Payment  of  members  of  parliament, 
i.  25,  26  n. 


Peace,  right  of  making,  and  de- 
claring war,  i.  125-128  ;  how  far 
subject  to  parliament,  126 

Peel,  Sir  R.,  his  administrations,  i. 

73-75.  93-96,  97,  131 »  139.  215 ; 

and  abrogation  of  the  corn  laws, 
ii.  65 

^  General,  i.  160 

Peerages,  creation  of,  i.  212 

,  life  peerages,  i.  212.    See  also 

Lords 
Peers,    indifference    to    legislative 
duties,    i.   7 ;    creation  of,    212 ; 
disqualified  to  sit  in   House  by 
bankruptcy,  213  ;  disqualified  for 
holding  certain  offices,  ii.  39 
Pelham  administration,  i.  270,  272 
Pensions,  how  granted,  i.  174-182  ; 
the  grant  of,  restricted  by  Parlia- 
ment, 175  ;  on  the  civil  list,  180; 
in  army  and  navy,  176,  177  ;  to 
ex-ministers,  290 
Pensioners   (certain)   ineligible  for 
the  House  of  Commons,  i.  244, 

24s 
Perceval,  Mr.,  his   administration, 

i.  112,  120 ;  assassination  of,  95 

Permanent  grants,  ii.  203 

Petition  of  right,  procedure  on,  i. 
121,  122. 

Petitions.     See  Supply 

Pitt  (Lord  Chatham),  his  adminis- 
trations, i.  270-274,  277-279 

,  W.,  his  administrations,  i.  109, 

III,  119,  120,  126,  138,209 

Place  bills,  i.  243,  244 

Placemen  in  the  House  of  Com- 
mons, i.  233,  239,  243, 244 

Pledges  between  ministers  and  the 
crown,  i.  282  ;  between  members 
and  their  constituents,  ii.  129 

Political  unanimity,  an  established 
principle,  i.  253,  254 

— —  and  non-political  offences,  i. 
166 

Ponsonby,  Sir  H.,  as  private  secre- 
tary to  the  Queen,  i.  99 

Pottinger,  Sir  H.,  case  of,  i.  215 

Prerogative,  defined,  i.  107 ;  how 
far  it  is  controllable  by  Parlia- 
ment, 108,  142 
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Prerogative  government  defined,  i. 
2,  3  ;  its  downfall,  45,  46 

Prime  minister,  jrigin  and  develop- 
ment of  the  office,  \.  265,  278  ; 
his  control  over  and  position  to- 
wards the  cabinet,  279  ;  ii.  5,  6  ; 
his  supremacy  and  power,  ii.  ii, 
12,  17,  18,  21  ;  the  free  choice  of 
the  sovereign,  i.  1 1 1 ;  selected  by 
his  colleagues  in  office,  113;  is 
permitted  to  choose  his  own  col- 
leagues, 113,  278  ;  who  is  eligible 
for  the  office,  279 ;  with  what 
office  usually  held,  280 ;  may  be 
of  either  House,  279 

— — ,  the  channel  of  communication 
between  ministers  and  the  crown, 
i.  116;  ii.  14;  his  duty  to  keep 
the  sovereign  informed  of  the  de- 
bates in  parliament,  170 

Prison  Acts,  rules  pursuant  to,  ii.  175 

Private  affairs  of  persons  or  com- 
panies not  to  be  interfered  with 
by  parliament,  ii.  161 

Bills,  position  of  minister  to- 
wards, ii.  67 

companies  and  parliament,  ii. 

161 

secretary  to  the  sovereign,   i, 

97-102 

Privy  Council,  its  origin,  i.  29,  30 ; 
its  connection  with,  and  responsi- 
bility to  parliament,  29,  30 ;  its 
growing  powers  under  preroga- 
tive government,  30-33 ;  ii.  219 ; 
regulated  by  parliament,  i.  32  ; 
its  functions,  32 ;  under  parlia- 
mentary government,  ii.  219 ; 
of  whom  composed,  220 ;  Sir  W. 
Temple's  scheme  of  administra- 
tion for,  i.  228,  229.  See  also 
Cabinet  council,  Orders  in 
council. 

councillors,  early  impeachment 

of,  i.  33  ;  their  qualifications  and 
oath  of  office,  ii.  221,  222 

Privy  councillors,  when  they  first  sat 
in  the  House  of  Commons,  i.  234 

Proclamations,  their  constitutional 
limits  and  enforcement,  ii.  166- 
169.     See  also  Orders  in  council 


Promotions.  See  Army  and  Navy, 
Public  officers 

Prorogation  of  parliament,  first,  i. 
28  n. 

Protests  from  peers  on  Reform  Bill 
(1867),  i.  6 

Provisional  legislation,  growth  of, 
ii.  176  ;  simplifies  parliamentary 
legislation,  177  ;  the  system  of, 
176-179  ;  advantages  of,  177  ;  list 
of  acts  confirming,  177  ;  persons 
aggrieved  by,  1 78  ;  defects  in  the 
system,  178,  179 

Public  accounts,  form  of  the,  ii. 
270  ;  audit  of  the,  261-266.  See 
also  Exchequer 

standing  committee,  its 

origin  and  functions,  ii.  269-271  ; 
first  appointment  of,  270 ;  selec- 
tion ofits  members,  271 

charge.      See  Supply,  Grant, 

Motions 

contracts,  ii.  179 

moneys,  parliamentary  control 

over  grant  and  appropriation  of, 
ii.  i^ ;  over  its  issue  and  ex- 
penditure, 235 

,  control  over  its  issue  and 

expenditure.  See  Exchequer  and 
audit,  Treasury 

— ,  proceedings  to  give  effect 


to  a  parliamentary  grant,  ii.  239. 
See  (-  ddresses,  Bills,  Supply, 
Ta: 

—  oaic  See  Civil  service 
,  attempts  to  exclude  them 

from  the  House  of  Commcms,  i. 
239,  242 ;  who  may  now  sit 
therein,  245 

,  salaries  of  parliamentary 

officers  and  servants,  i.  174,  175. 
See  also  Patronage,  Treasury 

—  Schools  Act,  powers  of,  ii.  173 

—  service,  fidelity  in,  i.  172.  See 
alsoCW\\  service.  Officers,  Public 
officers 


Queen.   iV^  Crown,  Sovereign,  Vic- 
toria 
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Questions  to  ministers,  ii.  85-92 ; 
to  law  oflficers,  88  ;  answers  to, 
90,  91  ;  to  private  members,  89, 
90 


R 

Receipts,  gross,  to  be  paid  into  the 

exchequer,  ii.  200 
Recorders  not  disqualified  to  sit  in 

parliament,  ii.  37 
Reform  Bill   (1830),  effects  of,   i. 

71 

(1832),  effect  of,  i.  5,  6,  71-74 

'  (1852),    on  the    vacation    of 

seats,  ii.  41 
(1854),  proposed  that  reelec- 

tion,  on  accepting  office,  be  done 

away  with,  ii.  41 

(1859),  ii.  41 

(i860),  ii.  42 
(1866),  ii.  42 


Reports  of  officials  to  departments 
are  confidential,  ii.  159 

Representation  in  parliament,  origin 
of  present  system,  i.  22,  23.  See 
also  Parliament 

Residences,  official,  for  ministers,  i. 
289,  290 

Resignation  of  ministers.  See 
Ministers 

Resolutions  of  either  House,  pro- 
ceeding by,  instead  of  by  bill,  ii. 
67,  68.     See  also  Motions 

Responsibility  of  ministers.  See 
Minist  fs,  Ministerial  responsi- 
bility 

Revenue,  public,  how  derived,  ii. 
199  ;  when  insufficient,  200  j 
gross  receipts  paid  into  the  ex- 
chequer, 200,  202 

Revenue  officers,  their  salaries  paid 
out  of  receipts,  ii.  201,  247 

Revolution  of  1688,  its  effects,  i. 
2,  5»5i»  79,  154,234,235 

Rewards,  prerogative  in  granting,  i. 
210-214.     See  also  Honours 

Riot  Act,  i.  157 

Ritual  commission,  i.  146 

Rockingham  administration,  i.  260, 
273.  285 


Roman  Catholic  question.  See 
Catholic  question 

Royal  functions,  delegation  of,  i. 
118;  in  abeyance,  119;  proceed- 
ings to  supply  defect  m,  119, 
120  ;  income,  124  ;  pardons,  205  ; 
proclamations,  j^^  Orders  in  coun- 
cil ;  sign  manual,  116  ;  when  dis- 
pensed with,  117.  Set  also  House- 
hold 

Royal  grants  must  be  brought  under 
notice  of  ministers,  i.  36 

— —  household,  appointments  in, 
controlled    by    ministers,   i.    94, 

95 

orders  authorizing  expenditure, 

ii.  240 

Russell,  Lord  J.,  his  administrations, 
i.  82, 113,115,  129;  his  leadership 
of  the  Commons,  ii.  108;  his  re- 
fusal to  accept  restrictions,  by 
members,  on  ministers'  freedom 
of  tendering  advice  to  sovereign, 
82 


Salaries  of  officials,  i.  174,  175, 178- 
180, 183,  185  ;  ii.  201  ;  in  revenue 
departments,  ii.  202,  247  ;  of  min- 
isters, i.  287-290 ;  necessity  for 
adequate,  288 ;  Burke's  opinion 
on,  289.  See  also  Ministers,  Par- 
liament Houses,  Public  officers 

Sale  of  government  stores,  ii.  198 

Scire  facia^y  writ  of,  i.  192;  when 
it  may  be  used  in  a  colony,  i. 
203 

Scotland,  office  of  secretary  for,  ii. 
112 

Seal,  great  and  privy,  their  custody, 

i-  35 
Secret  service  fund,  ii.  245 

Secrets  of  state  not  to  be  divulged 

without  leave  of  the  sovereign,  ii. 

8,9 
Secretary  of  state,  office  of,  i.  53  ; 

the   channel    of    communication 

with  the  sovereign,  83 
for  Scotland,  creation  of  office, 

ii.  112,  113 
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Shclburne    administration,    i.   264, 

275 

Simon  de  Montfort,  i.  23 

Solicitor-general,  office  of,  i.  237 

Somers,  Lord,  impeachment  of,  i. 
54,  88,  254 

Sovereign,  the,  his  powers  in  Anglo- 
Saxon  times,  i.  11,  16;  elected  by 
the  Witan,  12;  his  powers  after 
the  Conquest,  16 ;  under  pre- 
rogative government,  38  ;  his 
office  abolished,  48 ;  right  to 
employ  a  private  secretary,  lOi, 
102 ;  constitutional  position  of, 
102,  103  ;  duty  of,  103,  104  ; 
importance  of  the  kingly  office, 
104  ;  functions  of,  105, 106 ;  social 
pre-eminence,  105,  106  ;  and  ap- 
pointment of  ministers,  109,  no 

— — ,  with  whom  he  may  advise,  i. 
61,  62 

,  must  always  be  attended  by  a 

minister,  i.  84  ;  always  act  through 
a  minister,  84 

,  may  employ  a  private  secre- 
tary, i.  97-102 

,  foreign  communications  with, 

ii.  18 

receives  cabinet  mmutes  and 

official  papers,  ii.  13,  14 

See  also  Crown,  Cabinet,  King, 

Ministers,  Parliament,  Prime  min- 
ister. Speech    from  the   throne, 
Victoria 
Speaker  of  the  House  of  Commons, 
the  crown  addressea  on  his  behalf, 
i.  185,  212  ;  his  duty  in  regard  to 
supply    grants,   ii.  230;    speech 
on  presenting  money  bills  for  the 
royal  assent,  ii.  234 
Speaking,  priority  in,  ii.  75 
Speech  from  the  throne  described, 
ii.   52-60;    ministers  responsible 
for,  54;  how  framed,  56,  58,  59  ; 
addresses  in  answer,  58  ;  by  whom 
to  be  moved  and  seconded,  59 ; 
amendments  thereto,  practice  con- 
cerning, 60  ;  royal  speech  at  the 
close  of  a  session,  60 
Standing  army,   provisions   for,   i. 

45»  156 


Star  Chamber,  i.  43,  46 

Stipulations  from  ministers  on  ac- 
cepting office,  i.  281,  282.  See 
also  Pledges 

Suffragan  bishops,  i.  144,  145 

Sugar  duties,  government  defeats  on 
the,  ii.  222,  223 

Superannuation,  i.  176-178;  just 
claims  may  be  enforced,  178  n. 

Supply  and  taxation,  prerogative  in 
relation  to,  ii.  186-199 

only  granted   on    demand  of 

the  crown,  ii.  187;  petitions  or 
motions  for  aid  must  be  recom- 
mended by  the  crown,  187,  192; 
exceptions  to  and  evasions  of  this 
rule,  192 

— — ,  rights  of  the  Commons  con- 
cerning, ii.  226 ;  rights  of  the 
Lords,  226 

,  presentation  of  estimates,   ii. 

204 ;  supplementary  estimates, 
205 ;  of  committees  to  revise 
estimates,  206;  classification  of 
estimates,  207 

,  votes  of  credit  and  votes  on 

account,  ii.  211 

,  votes  of  supply  in  anticipation 

of  a  dissolution  of  Parliament, 
ii.  212 

votes,  are  only  for  the  current 

year,  ii.  210;  not  imperative  on 
government  to  spend,  259 ;  in 
committee  of  ways  and  means, 
216 

,  advances    in  anticipation   of 

Appropriation  Act,  ii.  217 

,  all  financial  operations  to  be 

submitted  to  Parliament,  ii.  223 
,  bills  of  supply  and  of  appro- 
priation, ii.  229-234 

surpluses  on  army  and  navy 


grants  available  for  deficiencies  on 

similar  grants,  ii.  231 
Supply,  duties  of  speaker  in  matters 

of,  ii.  230 
See  also  Budget,  Committee  of 

supply,  Public  money.  Taxation, 
'•  Treasury 
Surpluses  on  civil  service  votes  not 

transferable,  ii.  259 
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Surrender  of  unexpended  balances, 
ii.  212 


Tariff.     5^.-  Budget,  Taxation 

Tax  Bills,  proctcdings  on,  ii.  229 

Taxation,  limits  of  prerogative  in 
regard  to,  ii.  165,  166 

by  parliament,  origin  of,  i.  21, 

22 

■ ,  motions    concerning,,  should 

proceed  from  ministers,  ii.  193  ; 
restrictions  on  parliament  in,  194; 
ministers  not  obligjed  to  answer 
inquiries  concerning,  1 94  ;  minis- 
terial scheme  amended  by  parlia- 
ment, 194,  195  ;  irregular  to  move 
in  committee  of  ways  and  means, 
a  general  motion  concerning, 
220 

— —  consists  of  annual  and  per- 
manent duties,  ii.  220 

when  new  rates  of  duty  may 

be  levied,  ii.  221 

Taylor,  Sir  Herbert,  private  secre- 
tary to  George  III.  and  William 
IV.,  i.  98,  99 

Telegraph  contracts,  ii.  180 

Temple,  Sir  Wm.,  his  scheme  for 
reforming  the  privy  council,  i. 
228-230,  240 

Temporary  advances,  ii.  197 

Territory,  new.     See  Acquisition 

Thanks  voted  by  parliament  for 
eminent  services,  i.  213-215 

Thurlow,  lord  chance' !or,  i.  62, 
III,  136 

Transfers  of  army  and  navy  grants. 
See  Treasury 

of  civil  service  votes,  not  per- 
missible, ii.  259 

Treasury  to  apply  to  exchequer  for 
suppli'"'^  granted  by  parliament, 
ii.  240 

— — ,  powers  of,  in  controlling 
all  public  expenditure,  ii.   248- 

254 
— —  regulates  salaries  and  pensions 

of  public  officers,  i.  175,  176 

— —    empowers    army    and    navy 


departments  to  use  surplus  of 
grants  for  deficiencies,  ii.  252 ; 
subject  to  the  sanction  of  parlia- 
ment, 258 

Treasury  responsible  for  the  audit 
of  public  recounts,  ii.  262 

— —  Bench,  ii.  104 

chest  fund,  ii.  244 

Treaties,  right  of  making,  i.  132, 
133 ;  powers  of  parliament  in 
regard  to,  133  ;  right  to  withhold 
information  from  parliament  con- 
cerning, 134  ;  alleged  violation  of, 
134,  135  •  when  still  pending, 
inquiries  .hould  not  be  made 
concerning,  135 


U 

Unexpended  balances  of  grants  to 
be  repaid  to  exchequer,  ii.  212, 
260  ;  differences  between  the 
board  of  works  and  the  board 
of  audit  on  this  point,  261 

Uniformity,  obligations  of  the  Act 

of,  i.  153.  154 
Universities,  charters    of,   i.   216 ; 
procedure  in  founding,  217 


Victoria,  Queen,  as  a  sovereign,  i. 
74,  75  ;  her  wise  exercise  of  pre- 
rogative, 94 ;  her  attention  to 
affairs  of  state,  94 ;  Sir  R.  Peel 
and  the  Ladies  of  Bedchamber, 
95»  96  ;  private  secretary  to,  100- 
102 

Votes  of  censure  (in  both  Houses), 
when  allowed  priority,  ii.  121 ;  of 
want  of  confidence,  120,  121 ; 
defeating  a  ministry,  reconsidered 
and  rescinded,  123,  124 

Votes  of  confidence,  ii.  122 

of  thanks  for  public  services, 

i.  213,  214 

— —  of  credit,  and  "on  account," 
ii.  211 ;  in  supply,  209;  to  make 
good  excesses  on  grants,  260 
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\V. 

\Valpole,  vSir  R.,  i.  88;  his  minis- 
terial career,  257,  260,  265-270  ; 
his  downfall,  268 

War,  declaration  of,  requires  signa- 
tures of  all  the  cabinet,  i.  5^ 
right  of  declaring  and  maki  j 
peace,  125-128;  how  far  subject 
to  parliament,  126;  parliament 
must  sustain  the  crown  in  a 
foreign,  129 

Warrants,  general,  ii.  183 

Ways  and  means,  votes  in  com- 
mittee of,  ii.  216;  bill  of,  216; 
committee  cf,  217;  irregular  to 
move  general  motion  concern- 
ing taxation  in,  220  ;  resolutions 
submitted  concerning  taxation, 
220;  resolutions  should  not  be 
reported  to  House  on  same  day 
as  agreed  upon,  ii.  221.  ^V^  a/so 
Supply 

Wellington,  Duke  of,  i.  72,  73 

Wensleydale,  Lord,  i.  213 

Whig  families,  their  influence,  i. 
58  J  claim  to  nominate  the  king's 


ministers,  66,  67.  See  also  Govern- 
ing families 

Whips,  of  the  House  of  Commons, 
ii.  76,  77 

William  HI,  and  his  ministers, 
i.  1 10 ;  reign  of,  240-244,  248- 
250,  253 

I\'.,  his  conduct  as  a  sove- 
reign, i.  92,  93  ;  and  the  Reform 
Bill,  71  ;  dismissed  his  minis- 
ters upon  insufficient  grounds, 
72-74  ;  his  private  secretary,  99, 
100 

Witans,  the,  i.  12 

Witenagemot,  the,  i.  11-14,  16; 
j)ower  of,  to  depose  the  sovereign, 

Writ,  issue  of  a  new,  on  a  member 
accepting  office,  ii.  45-50 ;  on 
elevation  to  the  peerage,  46  ;  on 
accepting  the  Chiltern  Hundreds, 
47  ;  not  issued  until  expiry  of 
time,  48  ;  if  a  petiiion,  no  issue 
of,  if  seat  be  claimed,  49  ;  Cana- 
dian practice  regarding,  50  ;  when 
no  legal   return   has  been   made, 

50.51 
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H.  of  C.   . 

H.  of  L.  . 
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